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PRELIMINARY

While, in the lower Court, the complainant and
the defendant filed separate briefs, that of the com-

plainant attempting to deal only with matters

affecting the foreclosure, the defendant only with

the charges of fraud against itself and its directors,

the briefs necessarily overlapped. We believe, upon
this appeal, it will promote brevity, the ability to



answer points of appellant in the order in which

they are raised and materially lessen the burden of

the appellate Court, if all the appellees consolidate

their arguments into one brief. It is for these rea-

sons that the appellees all join in this brief. How-

ever, the complainant is writing and is responsible

for such portions of the brief as particularly con-

cern its case and the defendant is confining itself

to the fraud charges.
fc>'

ESTOPPEL OF INTERVENOR

We shall, toward the end of this brief, discuss this

point at length, and cite cases, under the heading,

"FRAUD CHARGES DO NOT AFFECT COM-
PLAINANT". We wish to give a short preview of

this point. The intervener can assert only such de-

fenses as are available to the corporation (cases

cited later under appropriate heading). The cor-

poration defendant cannot assert a defense of fraud

without restoring the consideration, therefore the

intervener cannot. It will hereafter appear that

every dollar paid for the bonds in question was act-

ually used in the mining operations of the defendant,

that the corporation and each stockholder received

the benefit thereof and also received the benefit of

the efforts to make a success of the mine during the

receivership. The money to make this last effort

was furnished by Cole who purchased all receiver's

certificates. Had one large, profitable, workable ore



body been encountered during the receivership, the

court would have been justified in suspending a sale

of the property and, from all the evidence in the

case, the bondholders would gladly have agreed to

this. Whether they agreed or not and whether or

not the order of the court would have been justified,

such an order, plus the time of an appeal therefrom,

would have given ample time to take from the mine

(provided the discovered ore body was ample) suf-

ficient funds to pay off the mortgage indebtedness

and all accrued expenses. The corporation and all

stockholders therefore received the benefit of every

dollar of bonds and of the proceeds of receiver's cer-

tificates. Consequently it was the duty of the cor-

poration and of the intervenor who claims to assert

a defense of the corporation, at least to offer to pay

off the bonds, with accrued interest. The intervenor

has not offered to pay off the bonds, nor even the

interest, fie has made no tangible offer of equity at

all. He stated in his complaint his willingness to do

equity, but did not follow this up by any offer what-

ever. He seeks to have the corporation retain all

of the benefits of the transaction and be relieved of

all burdens. When a corporation has received the

benefits of a transaction, but will not bear the bur-

den, the law raises an estoppel against the defense

of fraud. A contract claimed to be fraudulent is not

void, but voidable. It may be ratified. But it can-

not be rescinded without restoring the consideration

and placing the parties in statu quo. We believe



that this point is sufficient upon which to dispose

of the entire case, but, while we do not waive it, and

while we insist upon it (should the court consider it

necessary to or an integral part of its decision) still

we would prefer to have a complete detennination

by the appellate court, as well as that already given

by the lower court, that no fraud was perpetrated

upon the corporation, but, upon the contrarj^, the cor-

poration and its stockholders were directly bene-

fitted by every act complained of and that the direc-

tors exercised sound business judgment. We would,

however, like to have this court bear in mind, while

reading this brief, the inequitable position of the

intervenor.

HISTORY OF TONOPAH EXTENSION MINING
COMPANY

In order to understand the acts of the defendant,

its directors and those complained of by the inter-

venor, also to put the Court in possession of the

facts upon which Judge Norcross decided so com-

pletely in favor of the complainant, and against the

intervenor, a complete reading of the testimony is

necessary. We can, however, outline the main fea-

tures of the testimony. The defendant, Tonopah

Company, operated profitably and paid dividends

up to April 1st, 1925, (Trans, pp. 369-370). Then its

available and paying ore bodies became practically

exhausted. There were sudden and unexpected



geological changes, coupled with a heavy flow of

water, which required constant pumping. The

treasury surplus of the company was not sufficient

to meet the needs of the company while exploring

for new ore bodies. The stock of the corporation

was non-assessable. A preferred stock issue of

700,000 shares was decided upon (Tr. pp. 580-597).

It was thought that if each holder of the outstanding

approximately 1,478,000 shares of common stock

took one share of preferred stock for every four

shares of common held by him the proceeds would

be sufficient. This figured 369,500 shares, or

$369,500. All stockholders were circularized. They

were told of the imperative needs of their com-

pany and virtually implored to come to its as-

sistance, (Tr. pp. 580-599, second letter Tr. pp. 457-

458). Only 299,147 shares were sold, (Tr. p. 365).

The stockholders would not respond, (Tr. pp.

474, 475). The same difficulty was encountered

which is always encountered in refinancing a mine.

The rank and file of the stockholders were apathetic.

The heaviest stockholders, those really interested in

the success of the mine, were compelled to bu}^ be-

yond their allottment, (Tr. p. 475). Kirchen, for

example, had between 25,000 and 30,000 shares of

common stock. He bought preferred stock to a total

of $21,117, (Tr. pp. 474, 475). His allotment was

$7500. Hje bought until his money gave out, (Tr. p.

475). Others did the same (Tr. p. 475). Still there

were 75,500 shares not taken.
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We pause to state parenthetically that during this

period the directorate was substantially the same as

it was at the time of the bond issue and those who

bought preferred stock most heavily are the same

individuals who rallied to the assistance of the com-

pany upon the bond issue. The evidence shows no

complaint upon the part of any stockholders that

"insiders" temporarily saved the company by pur-

chasing so heavily of preferred stock. We may also

observe that during the entire history of the mine

and while it was a valuable going property these

"insiders" were perfectly acceptable to all stock-

holders and while the mine was a valuable property

and worth the effort, made no attempt to "steal the

mine". Had such been their intention a bond issue

could have been used instead of preferred stock and

the mine taken that much sooner. Strange and

startling as it may seem there was actually a bond

issue in 1910, when the mine was vigorous, after

which it paid enormous dividends, at which time

only 4% of the issue was taken by other stock-

holders than directors, (Tr. p. 591). And the direc-

tors, owning 96% of the bonds, did not steal the mine

when it was worth stealing.

There is not a single fact in evidence upon the

bond issue which differentiates that issue from the

proceedings of the same people upon the preferred

stock issue and the 1910 bond issue. The stock-

holders seem to have established a custom of "Let
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John (the directors) do it."

But this preferred issue did not raise sufficient

money. There was more unexpected trouble. There

were more geological changes. Now right here is an

important and undisputed fact : Schwab, in the light

of the preferred stock experience wanted to quit in-

stead of issuing bonds, (Tr. p. 410). Kirchen said,

"I don't want to quit, I want to go ahead." (Tr.

410). And after further talk it was decided to try

the bond issue. Could anyone have blamed the direc-

tors at that time if they had quit and put the cor-

poration into bankruptcy ? They would have had the

absolute right to do this. They would have been pro-

tected by their preferred stock holdings to the same

extent as now protected by their bond holdings.

Common stockholders would have lost everything.

But it is Kirchen 's stand which encourages them to

a final attempt. He outlines what he thinks will

spell success and the money required (Tr. pp. 531-

532) and then they decide to try a bond issue. Be-

cause it is useless to raise any money unless they

can raise enough to see them through the entire

anticipated need as outlined by Kirchen, those

present underwrite the issue up to $180,000.00,

(Trans, p. 532). They do not subscribe that amount

among themselves, but solely to insure the suc-

cess of the proposed bond issue, they agree to take

up to that amount, if others do not. And again the

stockholders are circularized, are even importuned
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to subscribe (Tr. pp. 459-466) and, as in the case of

the preferred stock issue, they refuse to respond.

Now it is quite true (and it shows the fairness and

straightforwardness of Kirchen's testimony in ad-

mitting it) that while waiting for the stockliolders

to respond these same men solicited sales for

these bonds from whomever would buy. Kirchen

went to his friends and to the employees of the

mine, (Trans, p. 475). But this was done be-

cause the}^ knew by previous experience that the

average stockholders would not buy and results

turned out exactly as anticipated. The}^ did not buy.

The only evidence of any stockholder who wanted to

buy and could not, discloses Pinney and Seaman, the

first of whom wrote from Los Angeles, California,

January 21st, 1927, (Transcript, page 467), whose

letter could not have been received before the

25th and was 25 days too late, but who, notwith-

standing his delay, got a bond for $500.00 and the

second who wrote at a later date not definitely dis-

closed, and got none. Each stockholder was sent a

notice and had his opportunity and these two late-

comers are the only ones to complain. By a curious

twist of fate, if they had come still later they could

have been accommodated as one subscriber died and

his bonds were not taken (Trans, p. 411).

By the proceeds of this bond issue, all stock-

holders were given a further chance to realize upon

their stock by the success of the mine and this was
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done entirely without the aid and despite the

lethargy of the rank and file of stockholders. Kir-

chen keeps down expenses all that he can. He volun-

tarily reduces liis own salary; that of the President

is reduced ; many of the employees accept reductions

(Tr. pp. 508, 509). Kirchen is making his final ef-

fort for the stockholders.

But—there is always a "but". Kirchen could not

see into the ground. When he got to the expected

ore body he found that it had faulted and dropped

200 feet. Instead of having 367 feet of backs he was

right on top of the vein. The water problem was

such that he could not sink a winze. All that he could

do was to pump the water level down to the abortive

drift and then start again 367 feet lower, (Tr. pp.

532, 533).

It is impossible not to refer to the human side of

this situation. If the Intervenor cannot, we can,

imagine the disappointment of Kirchen when this

fault was encountered. There is not one particle of

testimony that he had not been acting in the utmost

of good faith in a last valiant effort to save the mine

for every stockholder interested. He had been at

the head of the mine for over twenty years. It was

practically his life's work. Its success was his idol.

He had served the stockholders well. Can anyone

believe that at this juncture he wanted to steal it?

What excites our wonder is that he had the courage
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to continue at all, or that ho could get an3^one to back

him. The directors were all discouraged and wanted

to quit. They had even told Kirchen to shut the

mine down, (Tr. pp. 414, 415), which would have

meant a total loss by filling with water.

Charles M. Schwab is nationally and internation-

ally known as a successful business man of lofty

business ideals; a man of great personal wealth run-

ning into millions and controlling industries worth

hundreds of millions. He is accused here of trying

to defraud his own stockholders and to steal a min-

ing property which to a man of Schwab 's means and

financial standing, would be the merest potty

larceny.

Schwab urged Cole, in October, 1927, to take the

Extension "out West", rehabilitate it in some way
and take care of the stockholders (Tr. pp. 414, 416).

Cole was willing to undertake the job, but Mitchell,

the attorney, advised that if Cole assumed any obli-

gation of taking the old stockholders into his new

corporation, the new corporation, as a matter of law,

would be held for all debts and obligations of the

old Company, (Tr. pp. 415-416) for which reasons

Cole refused to commit himself to include the old

stockholders in his plans and proceeded with a view

of having a judicial sale. It would have taken a

million to refinance the mine and pay the debts,

maintaining the old organization (Tr. p. 510). In
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October, 1927, Schwab reluctantly agreed to go along

with Cole to the extent of taking an interest in the

new Company in exchange for his $30,000 bonds in

the Old Company, (Tr. p. 416).

Intervenor has strenuously urged that Schwab

was extremely anxious to get defendant's property

—so anxious indeed that he was willing to stoop to

a detestable fraud to accomplish it. But as com-

pletely shattering this contention, we find Schwab

writing to Kirchen on June 26, 1928:

"Dear John: In going over my affairs I find

that with the reorganized plan, my interest in

Tonopah Extension will be a very small one. As
you know, I have about 215,000 shares of stock in

the old Company; $30,000.00 of the bonds, and
about 60,000 shares of the preferred stock. I also

have 80,000 or 90,000 shares of White Caps.
I have been wondering if you might not be able

to get Cole to buy my entire interest in these two
companies. This is not because I have not faith

or am not willing to go along, but at my time in

life I am endeavoring to wind up all such affairs

rather than to go into new ones.

Let me know how you feel about this.

With kindest regards, I am
Sincerely yours,

C.M.Schwab."
(Tr. p. 505).

Kirchen 's letter in reply is not in evidence, but he

evidently attempted to dissuade Schwab from drop-

ping out and wrote Schwab urging that he stay with
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the proposition because on July 9, 1928, Schwab

writes Kirchen:

*'Dear Kirchen:
I have your letter regarding the sale of my in-

terest in the Tonopah Extension, and of course I

do not want to in any way do anything that would
embarrass you or Mr. Cole. I shall go along ex-

actly as I said I would do, but if Mr. Cole can place

among his friends my projDosed participation in

the purchase of the new bonds and stock, I shall

be very glad to have him do so. I will retain all mj^

present stock, preferred and common, and go

along if necessary, but, as I said before, I would
much prefer, in view of my small interest now, to

be out of it. Maybe some of Mr. Cole's friends

would like to have my participation in the new
financing.

With kindest regards, I am
Sincerely vours,

"C. M. S."
(Tr. p. 501).

In his deposition on file in this case, Schwab tes-

tified among other things, as follows:

" I had several conferences with Mr. Kirchen
and the other officers and directors of the Com-
pany concerning its financial condition. They
were held when it became evident that the income
was insufficient to keep the mine in operation.

When the preferred stock issue was made, I sub-

scribed for a substantial amount in an effort to

save the properties. For the same reason I also

took some of the bonds when they were offered.

Numerous interviews were had with reference to

a proposed reorganization. It was at first hoped
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that such reorganization might recognize present
stockholders, bnt owing to the fact that the Com-
pany was heavily indebted, it was finally reluc-

tantly decided that new money could not be raised
except by foreclosure and reorganization. In view
of conditions I could not have conscientiously ad-
vised any stockholder or other person to loan or
advance a substantial amount to the Company be-
cause we could not devise a plan affording reason-
able security or chance of profit for such loan,

since the first mortgage bonds were a first lien.

There would have l3een no advantage to stock-
holders in delaying or preventing foreclosure and
permitting the property to become flooded and
ruined. It was and is my hope that if the proposed
bondholders' reorganization is successful, the
present stockholders of the Company will )3&

offered an opportunity to subscribe for the stock
of the new company on some basis which they may
deem it advantageous to accept, although not
offered to them as a matter of right or on the basis
of their present stockholdings. In the latter part
of 1927 I did not see, and do not now see, any in-

telligent plan by which new money could be ad-
vanced on any reasonable basis without fore-

closure. I took an active part in the conferences.
*

' As to whether I verbally or in writing notified

stockholders of the condition of the company's
finances and the prospect that it would not be able

to pay the interest installment to fall due, or which
had fallen due on January 1st, 1928, or that the
corporation had exhausted its resources or that
foreclosure of the bonds was imminent, or an}^

other matters of similar purport or effect: There
are about 3500 stockholders, and I could not
possibly have attempted to notify them of the

company's financial condition, but deemed that I

was best fulfilling my duty to them and myself by
the efforts above described. I could not see that
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any good purpose would be served by sending out
notices in which no definite recommendation was
made.
*' As to whether I took any measures or steps or

directed the taking of any measures or steps to

provide a fund for the purpose of meeting interest

instalhnents, including j^ai'ticularly the one of

January 1st, 1928: I did not solicit loans for the
company or endeavor to raise additional funds, be-

cuase in my opinion no intelligent basis existed

for new financing.
" I am not familiar with efforts made by the
board of directors to sell prefeiTed stock or bonds
for the purpose of providing finances with which
to meet the interest obligation of the bond issue.

I would not desire to recommend to others the

purchase of securities without reasonable protec-

tion or hope of profit. As to whether I or the board
of directors, or officers, ever circularized the stock-

holders in reference to buying further stock or

bonds, or devising ways and means of meeting
these obligations: In my opinion eveything was
done to promote the sale of the company's securi-

ties which could reasonably be done. As to whether
anything has been done by the directors or officers

since the institution of foreclosure i3roceedings in

an effort to save the corporation from loss of its

property: In justice to all the stockholders, I do
not think that any attempt to dela}^ foreclosure

proceedings would be fair or proper, as I do not
see how my interest as a stockholder, or the inter-

est of other stockholders, would be promoted by
permitting the properties of the company to be
flooded and ruined.
" If the foreclosure proceedings prevail I have
subscribed for $30,000 face value of bonds under
form one of the circular letter of Mr. Cole of Jan-
uary 14th, 1928, and on form two for $48,000
face value. I have not personally given any notice



15

to persons other than bondliolders that a fore-

closure of the bonds was imminent or had been
instituted. The reason why I did not notify stock-

holders of the precise situation, or insist that the

board of directors notify stockholders of the true

situation, is that when new financing first became
necessary the directors communicated with the

stockholders because they had a definite and in-

telligent plan to propose, namely: an issue of pre-

ferred stock. Wlien the proceeds of that issue were
exhausted they again communicated with the

stockholders because they had a further definite

plan to propose, namely: a bond issue. When the

proceeds of that bond issue were exhausted we
were not able to make any further recommenda-
tion. The postcards and other reports of the com-
pany to the stockholders were discontinued when
the funds became exhausted and it economized.
The amount of the bond issue was thought to be
sufficient for the purposes mentioned and the
largest amount we could sell under existing con-

ditions. Circulars were sent to the stockholders
with reference to preferred stock, and some stock

was sold by some of the directors by personal
solicitation. The common stock could not be issued
below par."

May we emphasize that there is no evidence that

the directors complained of, wanted a bond issue or

had any thought of bonding the mine until urged

by Kirchen to do so as a last resort, (Tr. pp. 414-

416). Apparently their consent was in the nature

of a reluctant acquiescence in Kirchen 's forlorn

hope to save his life work, and had it not been for

Kirchen they would have shut down the mine, it

would have flooded, and become a total loss. Note

Kirchen 's triumphant, "And we saved the property"
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(Tr. p. 416). And right here let us sslj that never

was there the slightest secrecy in any operation of

the directors. Every step taken was incorporated in

minutes and reasons given. Any stockholder could

examine these. There is also no evidence of any

complaint by any stockholder as to who purchased

the bonds until the foreclosure started. All stock-

holders were perfectly willing to have the possible

advantage of the money contributed by those who
did take the bonds. That the bonds could not have

been sold to any others than those who bought is

shown by the fact that only Pinney and Seaman,

who came in too late, were unacconmiodated, and

the small amount they would have invested would

have been of no material assistance.

Up to the joresent time there is no evidence that

the bondholders who have acquired the mine have

received anything of value. Up to the time of the

decree the mine was running behind at the rate of

about $25,000 a month and no ore bodies capable of

self-sustaining operations had been developed.

Right up until the actual sale of the property every

stockholder and every bondholder was advantaged

to this extent, that there had gone into the attemj^t

to resuscitate the mine every dollar raised from the

sale of bonds (Tr. p. 508) and every dollar raised on

receiver's certificates. Receiver's certificates fi-

nanced entirely by Cole approximated $250,000

with accrued interest of $5882.84 at the time of the
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decree (Tr. p. 144). What he has paid out since of

course is not shown. Had the mine proven itself

profitable, the lower Court could, and undoubtedly

would, have deferred a sale in order to salvage the

mine for the stockholders. There was a period from

the bond issue, Jan. 1, 1927, to the sale, Feby. 27,

1929, of over two years, during which stockholders

still had a possibility of the mine being preserved

for them and all because of the efforts of those

people of whom the intervener complains. The Court

even decreed that if principal and interest on the

bonds were paid by any creditor or stockholder

(nothing said about pajdng receiver's certificates)

the part}^ making the payment could apph^ to the

Court for further instructions, (Tr. pp. 147, 148).

Furthermore it is the irresistable inference from

the testimony that Cole intends to form a new cor-

poration which will give each stockholder and bond-

holder, including the intervenor, the opportunit}^ to

participate in the corporation upon terms equally

favorable to those of himself and the other bond-

holders and stockholders. He could not make a con-

tract to that effect, for to do so would be to assume

the debts of the old corporation (Tr. pp. 556, 557),

but the testimony cannot be reasonably read without

developing the conviction that not only is there no

fraud, but that every interested person will be given

equal possibilities in the new corporation.

With this survey of the general aspects of the
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case, we will take up in order the points raised by

Appellant.

APPELLANT'S OPENING CITATION.

(Brief, pp. 3, 4.)

While the language quoted appears in the de-

cision, it was gratuitous, for the court found that

part of the allegations of fraud, if proven, would

only entitle the petitioners to a suit in equity against

the guilty parties and that the charges against the

bondholders were so vague and general as to set up

no defense to the foreclosure of the bond mortgage.

The language quoted is from a case in which th-e

intervenors were denied any relief, which case may
well serve as an authorit}^ for respondents.

REVIEW OF ENTIRE RECORD.
(Brief, pp. 11, 12.)

While we belicA^e that an equity appeal is sub-

stantially a trial de novo, we feel that the appellant

has understated the importance to be accorded the

findinsfs of the trial court.'&'

In Columbia, etc. Co. vs. Searchlight etc. Co., 236

Fed. 135 (C. C. A. 9th Cir.) the Court said of th€

contention of appellant:

"The evidence does not convincingly point to

that conclusion and therefore, under the well
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.settled rule, we are not justified in disturbing tlie

findings of the court below."

In Graff vs. Seward 20 Fed. 2nd, 816 (C. C. A. 9tli

Cir.) the Court said:

"That finding is, upon settled principles, bind-

ing upon this Court, unless it is clearly shown to

be based upon obvious error of law or upon a

serious mistake or misconception of fact."

Under the old equit}^ practice cases were tried be-

fore a Master or upon depositions. The trial court

did not have the benefit of observing witnesses upon

the stand. This practice has now changed and we

believe that with the change in practice will come

a change in the attitude of Federal appellate courts

to the findings of trial courts, to the extent that

where there is a conflict of evidence, or where there

is an}^ evidence to support the findings, the appellate

court will sustain the findings. The Circuit Court

of Appeals of the Seventh Circuit has already

pointed out the difference between the old practic-

tice and the new, in American Rotary Valve Com-

pany vs. Moorehead, 226 Fed. 202 (C. C. A. 7th Cir.)

"Under the old rules, the findings of the trial

Court were entitled to be treated as very persua-
sive and such findings were not to be disturbed,

unless it appeared quite clearly that the trial

Court had either misapprehended the evidence, or

had gone against the clear weight thereof. We
conceive that the new rules have made no change
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in those respects. Cases now are ordinarily to be
heard by the trial Judge in open Court, while

formerly they were ordinarily referred to a Mas-
ter. But under either set of rules, if the witnesses

have been heard in open Court, one element that

rightly enters into the reviewing Court's consid-

eration of the evidence de novo is the opportunity
of the trial Judge to estimate the credibility of the

witnesses by their appearance and demeanor on
the stand. Espinschald vs. Baum, 115 Fed. 793;

53 CCA. 368."

This language was approved b}^ our own Circuit

Court of Appeals in Presidio Mining Company vs.

Overton, 270 Federal, 388 (C C. A. 9th Cir.) cited

by appellants as maintaining their contention. In

this case the Court also quoted from Westerman vs.

Dispatch Printing Company, 233 Fed. 609 (C C A.

6th Cir.):

" 'It shows that we must decide the questions

of fact as well as * * * of law * * *, save that,

under familiar rules, the conclusion of the trial

Court on questions of fact will not be lightly

disturbed' ".

In the same case of Presidio Mining Company vs.

Overton our own Court said of the last quotation:

"This is the established rule of this Circuit.

We believe this to be a correct statement of the

equity rule. Where evidence is conflicting and
the trial Judge has had the opportunity of seeing

the witnesses, observing their demeanor, while

testifying, judge of their candor and intelligence
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and thus be able to deteiinine their credibility and
the weight to be given to their testimony, the find-

ing of the trial Court is persuasive and presump-
tivelv correct, but not conclusive. U. S. vs. Grass
Creek Oil and Gas Company, 236 Fed. 481-488;

149 CCA. 533."

In U. S. vs. Grass Creek etc. Co., just quoted with

approval, the court said, p. 484:

"It is a well settled rule governing appellate

courts that the findings of fact by chancellor, al-

though not conclusive upon an appeal in equity,

are presumptively correct and persuasive. Unless
an error has occurred in the application of the law,

or a serious mistake has been made in the applica-

tion of the law, or a serious mistake has been made
in the application of the evidence, such findings
will not be disturbed. And the rule is especially

applicable when the evidence was heard orally by
the chancellor, and he thus had the opportunity
to see the witnesses, observe their demeanor while
testifying, judge of their candor and intelligence,

and thus be able to determine their credibility

and the weight to be given to their testimony.
(Citing many cases)".

The instant case rests largely upon the testimony

of the witness, John G. Kirchen, a man of the high-

est character, whom the trial Judge undoubtedly

knew by reputation, possibly personally. His de-

meanor was frank, sincere, earnest and convincing.

The trial Judge undoubtedly believed his testimony.

Under the circumstances and the law we believe the

Appellate Court will give full force to the findings

of the trial Judge.
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TONOPAH COMPANY. (Brief, p. 13.)

In the rather rosy account of the condition of the

Company as of March 31, 1927, pictured by appel-

lant, nothing is said of the discouraging conditions

then existing (President's report. Trans, pp. 352-

354); Kirchen's report, (Trans, pp. 354-362). Also,

in stating the net loss for the preceding year, appel-

lant gives $7,641.97, whereas it was actually

$548,190.23. (Trans, p. 366). The $7,641.97 repre-

sents the greatly depleted surplus remaining after

deducting the total loss. Items of that loss include

excess of all operation costs over production re-

turns, $407,227.33 (Trans, p. 357), depreciation,

$123,900.32 (Tr. p. 358) and some other items. If it

is the idea of appellant that the item of current and

fixed assets has any significance, we refer to Kir-

chen's testimony upon a similar figure, that it is

a mere bookkeeping entry having nothing to do with

the value of property (Tr. p. 349). When property

is acquired for stock it must be entered as of the par

value of the stock. The property may have that

speculative value which is no indication of any

actual or market value.

While calling attention to the large holdings of

the men complained of, 325,000 shares, it is not men-

tioned that the outstanding common stock totalled

about 1,477,000 shares and that these gentlemen

never owned more than twenty-five per cent of the
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common stock. (Tr. p. 405). Stockholders had been

content for years to rest their leadership in this

minority. The intervenor and others could have dis-

placed them at any time if dissatisfied. Their dis-

satisfaction is not expressed until these gentlemen

have do-ne all in their power to save the mine and

then lost.

ISSUANCE AND SALE OF BONDS.
(Brief, pp. 13-18.)

Appellant's major contention is that the "in-

siders" got more than their share of bonds and that

Pinney tried to get $5,000 worth and got only $500.

What possible difference in the situation com-

plained of would it have made if Pinney had been

given $5,000 worth of bonds? H^ got $500 worth

and would now be out an additional $4500. When
Kirchen offered to put him in upon a parity he de-

clined (see letter from Kirchen to Pinney Tr. pp.

336-340 and Pinney to Kirchen Tr. pp. 488-493).

If the "insiders" had been trying to "steal the com-

pany" would they not have scented possible future

trouble and given this pittance to Pinney to protect

themselves when he first wrote? Is not the fact

that they did not do so the best kind of evidence

that to act unfairly and in their own interests never

occurred to them?

Kirchen testified (Tr. p. 410) that Schwab wanted
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to quit instead of floating a bond issue, but it was

finally agreed to try one and that those present

underwrote it to the extent of $180,000, because it

was useless to go ahead unless enough money was

raised. Why that amount is explained by Kirchen

(Tr. p. 531, 532) as his estimate of the sum required

to reach an ore body upon the 1540 level. It was

deemed that when this was reached their troubles

would be over. There is no evidence to contradict

this. The only reason for putting out these bonds

was to raise enough money to do certain definite

work which Kirchen outlined and those present

guaranteed the minimum amount. They got out and

rustled for the balance (Tr. p. 411). That these

people were fraudulently serving themselves is en-

tirely contradicted by this evidence.

There was difficulty selling the bonds, the same

difficult}^ which was met in selling preferred stock

(Tr. pp. 474-475). The officers, with the exception

of Kirchen, never took more bonds than their orig-

inal underwritings (Tr. p. 510). If the mme was

such valuable plunder wh}^ did they not take all of

the bonds ? or why, instead of issuing bonds, did they

not put the corporation into the hands of a receiver

to be sold out and rely upon their preferred stock

holdings, which were about in the same proportion

as their holdings of bonds'? Why put any money

into bonds, when any nefarious plan could have been

as well accomplished without it? The directors
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waited what they considered a reasonable time for

shareholders and then opened bonds to the public.

At least $20,000 in bonds were so sold (Tr. p. 541).

Many people took bonds out of loyalty to company

and stockholders, not because the}^ wanted them,

(Tr. pp. 521, 557).

One of the most striking proofs that the directors

were acting in the best of good faith upon the bond

issue is the explanation of why it failed: See Kir-

chen's testimony (Tr. p. 532)

:

"We reached the Merton vein before the bond
issue proceeds were exhausted. We encountered
values in that vein. It was richer than we ex-
pected. We drifted on it for ten or twelve feet,

when the top of the ore body came right down and
went through the bottom of the drift; we then
raised up on that ore body and came to the apex
about 12 feet above. The level indicated we were
on top of an important ore body. Our pay chute
slipped down 200 feet, and instead of coming in
on the pay chute with backs of 367 feet below the
1880 foot level, which was an established level,

we came along the top of the pay chute. Because
of water we could not sink a winze on the pay
chute; but it was necessary for us to pump out
what water came in at that depth, then go back
and run another drift at a depth of 367 feet lower;
but before we could reach that depth our money
was entirely exhausted."

This evidence was produced upon cross examina-

tion of Mr. Kirchen, when testifying as the Inter-

venor's own witness and there is no contradiction
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of it. Had it not been for tliis fault, this 200 foot

slip, the money derived from the sale of bonds ap-

parently would have put the mine upon a paying

basis, the money contributed by the "insiders"

would have saved the property and they would have

been heralded as saviours instead of conspirators.

In connection with the bond allotment, may it be

noted that following the bond issue by the directors

there was a notice to stockholders, dated Nov. 26,

1926 (Trans, pp. 464-466) of a meeting to be held

Jan. 10, 1927, to ratif}^ the bond issue. The notice

was accompanied by a letter which explained the

condition of the company, the bond issue and neces-

sity therefor (Trans, pp. 459-462). It was this letter

which stated that the Company reserved the right

to allot the bonds as it deemed proper and prac-

ticable and of which intervenor complains. This let-

ter asked for proxies by return mail and also asked

that bond subscriptions be returned at the same

time. The letter further provided that bonds should

be paid for on or before January 1, 1927. The direc-

tors, together with the other "insiders" complained

of, never had more than twenty-five per cent of the

stock, therefore the bond issue was ratified by

proxies of the outstanding majority who had, by this

letter, full notice of the discretion reserved by the

directors and could have modified it had they

wished. They ratified this discretion. For all that

appears to the contrarj^ Pinne3''s and Friedrichsen's
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own proxies may have been in.

Pinney did not write for any bond until January

21st, twenty-one days after subscrij)tion closed

(Trans, p. 467). He was then entitled to no bonds

as matter of right. He got $500, and why he did not

get more is adequately explained in the reply to his

letter (Trans, pp. 468, 469).

The Court should also read the illuminating cor-

respondence between Kirchen and Pinney. Pinney 's

letters commencing with page 477 of the transcript,

and Kirchen 's replies commencing with page 322.

The letter commencing with page 336 is particularly

interesting as it shows that, even after the inter-

vention, Pinney and his associates were offered

bonds to put them upon a parity with those of whom
they so bitterly complain. They protest because

they were not given bonds and object to taking

them when their demands are met. That part of

Pimiey's letter found upon pages 492, 493, shows

that Pinney was simply trying to effect a hold-up

for more favorable terms to ^'his crowd" than any

one else had. He must have realized that such w^as

the case as he went out of his way to deny that his

proposition was a ** hold-up".

The courts are not concerned with interventions

in which it appears that the intervenors have been

endeavoring to secure special favors for themselves
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rather than for all stockholders smiilarly situated.

Big Creek Gap Coal & Iron Co. vs. Am. L & T Co.

127 Fed. 625, 626, 627 (C. C. A. 6th Cir.)

:

''Indeed, it may be inferred on this record that

all other shareholders are satisfied with the sit-

uation as it is, and would offer no objection to this

suit if offered an opportunity to do so. It is con-

ceivable that in a given case the rights and inter-

ests of the separate shareholders might be dif-

ferent, and any defense which may be offered in

a suit like this must be one which avails directly

to the corporation and indirectly to all the share-

holders alike."

Stokes vs. Knickerbocker Ins. Co. (N.J.E.) 61 Atl.

736, 738, quoted in Presidio Mining Co. vs. Overton,

261 Fed. 933, 940:

" 'This important fact (the non-intervention of

a large number of stockholders) cannot be over-

looked in determining the question whether the

dissensions in the company have reached the point

demanding interference. Such a contest as this,

provoked by a minority of stockholders, would
constantly arise if the Courts should say that the

protest of every dissatisfied stockholder was a

basis for such internal dissensions as to warrant a

receivership.'
"

It is sought (Brief p. 15) to contradict the truth

of the statement to Pinney that there were no bonds

available when he applied, by showing that many
bonds were authenticated and delivered by the trus-

tee after that date. This is further evidence of the
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length to which the inervciior will go in his endeavor

to overthrow the judgment against him. Manifestly,

reference w^as had by Benham to the bonds which

had been subscribed, not to the bonds which had

been delivered. When a bond had been subscribed

and the subscription was good and the money was

forthcoming when needed, the bond was regarded as

sold and was issued when needed. The company

saved interest by this course as it did not have to

pay interest until the money was paid. Or it could

charge the unearned interest as a premium. That

Plnney was told the exact truth is further evidenced

by the fact that the total outstanding bonds, $265,000

accord with the testimony in other respects. $30,000

had been retained as security to the National Surety

Company (Tr. pp. 443, 507, 561-564), and one sub-

scription for $5,000 lapsed after the Pinney corre-

spondence on account of the death of the subscriber

(Tr. p. 411). Had the Pinney correspondence been

recalled after this occurred, he might have been

offered these bonds, but such oversights are of daily

occurence in busy offices. At any rate Pinney later

knew all about this and could have secured addi-

tional bonds, but would not then take them. Appar-

ently he was unwilling to assume his share of the

burden.

Intervenor states that $30,000 ui bonds remain in

the treasury of the company, T\^iile this is a fact it

is a further fact that this amount is so held as se-
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Surety Company bond (Tr. pp. 443, 507, 561-564).

How valid the arrangement was is perhaps question-

able, but the fact is that these bonds were reserved

as such security, never offered for sale, and that the

defendant did not consider that they could be sold.

While we do not think it very material, neverthe-

less the Intervenor would have shown greater frank-

ness had he been more accurate in his statement of

bond holdings (Brief p. 17). The Transcript refer-

ences given do not show that Cole owned $86,200.

Upon page 546 he gives his holdings at $41,200.

Upon page 550 he says that the Paine, Webber &

Co. bonds, $45,000 are owned by himself and certain

of his friends, not including officers and directors.

The Intervenor graciously accords the whole $45,000

to Cole himself. Is it not much more reasonable to

think that when Cole gave his total holdings at

$41,200 he included such of his own as stood in the

Paine, Webber & Co. name?

It is also stated that Intervener's Exhibit "G"
shows that the trustee authenticated for delivery to

Cole bonds to the amount of $107,300. Here is what

that Exhibit does show:

Cole $ 16,200

Paine, Webber & Co. 65,000

Mrs. Cole 8,100

Mrs. House 6,000

107,300
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The Interv^enor thus assigns to Cole the bonds of

every friend and every relative and assumes that

they have no minds of their own.

If we take the list of bondholders as shown upon

page 440, and use Cole's figure of $41,200, (which

accords with Kirchen's estimate), then the individ-

uals complains of by Intervener owned the fol-

lowing :

Schwab $30,000
Ward 8,000

Kirchen 15,100 Directors.

Mitchell 7,000

Benham 500

Cole $41,200
Adler 12,000

The foregoing shows, with so comparatively few

bonds owned by directors, why the Intervener

elected to bring in Cole, as the representative of all

of his family and friends, and every other stock-

holder of considerable bond holdings and to make

this a fraud action instead of predicating it upon

the interest of directors.

As a matter of fact, there is no rule preventing

directors from lending in good faith to a corporation

and taking security. See Patterson vs. Portland

Smelting & Refining Company (Or.) 56 Pac. 407,

and cases therem cited. We quote extensively from

this case later in our analysis of cases cited by Inter-
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venor at page 71 of his brief. Such transactions have

been repeatedly upheld. There is no showing what-

ever of detriment to the stockholders generally, but

a positive benefit, in that the chances of a success of

the mine were indefinitely prolonged, both by the

loan and also by the default and foreclosure.

Upon page 18, it is argued that the ''insiders"

introduced no evidence denying that they manipu-

lated the sale of bonds to give themselves an advan-

tage. If anything was explained and repeatedly

explained it was this charge. See Trans, pp. 410,

411, 444, 459, 463, 464, 467, 474, 475. And the only

applications for bonds ever heard 'of and denied

were those of Pinney and Seaman, both of whom
came in after the subscription time expired and

neither of whom ever are shown to have made a

tender of any real money and demanded additional

bonds. In fact Pinney is not shown ever to have

sent in the subscription blank requested in Benham's

letter to him, which is probabh^ the real reason he

got no additional bonds (Tr. p. 468).

OBLIGATIONS OF DIRECTORS AS
CREDITORS. (Brief page 18.)

Under this heading the appellant seems to have

grouped all classes of cases having to do with the

duties of directors, irrespective of toward whom
such duties are to be exercised or by whom the ques-

tions were raised (corporation or intervenor), or the



33

rules of law governing such duties. Viewing this

case as we do, that there is no fraud no suspicion of

fraud, it is not material by what rule we measure

the actions of the directors. Nevertheless we believe

it our duty to comment upon the cases cited.

Naturall}^ the language used is to be taken in con-

nection with the facts in each case.

The first case, Pearson vs. Concord Railway Cor-

poration, 62 N. H. 537, is not at present accessible

to us, and we make no comment upon it.

In Koehler vs. Black etc. Iron Company, 2 Black

(U. S.) 715, the Court did not use the words

"utmost good faith" but did say of the directors

"they hold a place of trust and by accepting the
trust they are obliged to execute it with fidelitj^,

not for their own benefit, but for the common
benefit of the stockholders of the corporation."

This was a case where the directors actually dealt

with themselves by giving a mortgage to secure

debts then owing to themselves, which mortgage was

further invalid because the corporation seal was un-

lawfully affixed to it.

In Warden vs. Union Pacific, 103 U. S. 681, the

directors dealt with themselves by organizing a new
company and making valuable contracts with the

new company to their own benefit.

American National Bank vs. Ward is not properly
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cited and we have been unable to find the case.

In Schmid vs. Lancaster etc. Company, 244 Pa. St.

373; 91 Atl. 363, the directors dealt with another

corporation in which they were interested after de-

clining a more favorable offer from another party.

In Townsend vs. Winburn, 107 Misc. (N. Y.) 443,

majority stockholders were not permitted to com-

bine against the minority to vote one of their num-

ber an unreasonable salary.

2 Thompson on Corporations, Section 321 and 322

deals mainly with contracts made by directors with

themselves.

In McCourt vs. Singers Bigger, 145 Fed. 103 an

officer took a lease to himself instead of to the cor-

poration he represented.

In Idaho-Oregon L & P Company vs. Bank of

Chicago, 224 Fed. 39, there was a controversy be-

tween groups of stockholders. It was held that cer-

tain transactions of the directors operated to the

prejudice of one group.

In Twin Lick Oil Company vs. Marbury, 91 U. S.

587; 23 L. Ed. 328, while the Court used the quoted

language, it also held that no fraud existed; that the

transaction was made in good faith and should be

upheld. This is a case more applicable to respond-
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ents than to appellant and will be cited later.

In R3^an vs. Williamson, 100 Fed. 172, all that is

to the point is obiter.

In Ross vs. Quinnesec Iron Company, 227 Federal,

337, the language concerning "presumption" was

addressed to a presumption of fact, not of law. This

was another case of directors contracting with them-

selves.

In Holland vs. Corn, 233 Fed. 35, there was no

statement of a presumption against good faith in

fraud cases like the present, but it was stated that

when directors
**
dealt with themselves" the burden

of proof was on them to justify their acts. In this

case it was held that there was no fraud.

In Gardner vs. Butler, 30 N.J.E. 702, a contract

for salary of a director was involved. It was held

that he could not recover upon the contract, but

could upon a quantum meruit.

It will be seen from the foregoing that these cita-

tions have nothing to do with fraud cases, and laid

down no rules applicable to fraud cases. The inter-

venor's complaint charges a fraudulent conspiracy

and proceeds upon that theory only. In all fraud

cases, even where directors are involved, the burden

of proof is upon the party alleging fraud.



Big Creek etc. Company vs. American Loan etc.

Company, 127 Fed. 625, (C. C. A. 6tli Cir.)

Equitable Trust Co. of N. Y. vs. Washington-

Idaho W., L. & P. Co. 300 Fed. 601 (Dist. Ct. E. Dist.

Wn. S. D.)

This was a foreclosure of mortgage case in which

there was an intervention. The Court said, p. 615:

"The burden of proof was on the intervenors to

negative the bona fides of the oiiginal holders of

the notes and no evidence was introduced at the

trial having anv such effect."

Pi-esidio Mng Co. vs. Overton, 261 Fed. 933 (C. C.

A. 9th Cir.)

In the original opinion, page 940, Judge Morrow

said:

"The minority stockholder is entitled to the

protection of equity against the illegal and fraud-
ulent acts of the majority; but the misconduct of

the majority must be clearly established to justify

the court in such interference. Here, as elsewhere,

fraud is not presumed, but most be proved. Lewi-
sohn V. Anaconda Copper Mining Co., 26 Misc.
Eep. 613; 56 N. Y. S. 807, 818."

Upon page 960, in connection with charges of ex-

cessive salaries, put in the form of a question. Judge

Morrow said:

"Leaving out the epithets, there is but little
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sxibstance to the query; but, as the burden of proof
to show that such salaries were not necessary and
were fraudulent in purpose was upon the plain-

tiffs, we cannot uphold the interlocutor}^ decree,

declaring them fraudulent, without such proof.

That there is not such proof in the record is prac-
tically conceded by the decree itself in a subse-
quent provision requiring the defendants, revers-

ing the establishecl order of proof, 'to present
evidence before the master, if any they have, to

show that said salaries or increases thereof, were
reasonable and fair.'

"

Since this was a Circuit Court of Appeals Case,

9th Circuit, we assume that it settles the rule of

burden of proof in this jurisdiction. In the instant

case all acts complained of were clearly to the

interest of the stockholders and there is no proof

whatever of ulterior motive.

The rule should also be applied most severely

where, as in this case, only one small stockholder is

before the court.

The reason w^hy directors must justify their own
acts when dealing with themselves is that such acts,

if not in good faith, are viodable at the election of

the corporation. Wliere directors give a mortgage

to a trustee to raise money for corporation needs

they in no way deal with themselves. The directors

were not profited by buying some of the bonds. The

directors themselves never owned more than a small

minority of the bonds. They were never a majority
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of tlie stockholders. The intervenor knew he could

not state a case merely upon directors dealing with

themselves; that his only chance to plead a cause of

action was by involving others than the directors in

a charge of fraudulent conspiracy. He elected to do

this and now wants to apply to a fraud case rules

which govern only cases of directors dealing with

themselves.

CONDITION OF TONOPAH COMPANY,
JULY, 1927. (Brief, pp. 20, 21).

Obviously, it is the endeavor of the Intervenor to

show that the default was not justified. The finan-

cial statement to which reference is made is that of

March 31, 1927. Much of the bond money must have

been included in the cash in bank. The President

was justified in the optimistic statement he made,

for the reason that w^ork was in progress toward

the objective of the bond issue and the fault in the

mine, which upset all calculations had not been

reached. We have previously explained this objec-

tive and its failure.

While pumping had decreased, it increased im-

mediately after the finding of the fault and the

necessity for going lower. See Kirchen's testimony

(Tr. p. 532) previously quoted. Also see Tr. p. 375.

Fixed assets, we have previously discussed. They

are bookkeeping entries, not indicative of value.
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TlijB only actual evidence of value of the mine is

that it was ''speculative". lutervenor could have

put on any expert to prove value, but did not. He
alleged value and the burden was upon him. Cer-

tainly the history of the mine during the receiver-

ship shows that the value is speculative, and pre-

sents a speculation few people would care to take.

The statement does show current assets of

$375,000. Supplies were not liquid assets and could

not be sold and the mine operated. Their sale value

was one half their book value (Tr. p. 350) . As those

supplies were used more had to be bought. For

present jourposes the item should be eliminated,

leaving approximately $305,000. It is stated that

there is no evidence of a different condition upon

January 1, 1927, but appellant certainly could not

have meant this, for he presents different figures

upon page 27. See later discussion in reply to that

page.

THE EVENTS BETWEEN JULY 1, 1927 and

JANUARY 1, 1928. (Brief, pp. 22-27).

Complaint is made of the cessation of post card

information concerning the mine. These cards were

never much more than statements of receipts and

disbursements (Tr. p. 412). They were stopped be-

cause of necessity that all expenses be curtailed and

there is no evidence to the contrary. (Tr. pp. 558,

571, 572, 575). Had postcards been continued they
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would liave given no more information than their

predecessors, namely that the mine was running be-

hind badly (Tr. p. 575). Here Dr. Ward says,

"The postcard reports to stockholders had in-

dicated serious losses from operations, and when
they ceased the stockholders must necessarily

have known that the company had lost its long
fight to rehabilitate its finances."

Dr. Ward spoke the truth. Had the same state-

ments of receipts and disbursements been continued

the stockholders would have inferred that the mine

had fallen upon evil days, but that things were going

along and the monej^ was coming from some source.

When all information stopped, instead of a badge of

fraud, it was a warning to any interested stock-

holder to write and find out the reason. There is

no evidence of inquiry from any stockholder, not

even from the intervenor nor from Pinney. They

were not interested enough to inquire what was

wrong. If there is any sign of fraud in the testi-

mony of Kirchen, quoted upon pages 23-28 of the

brief, we are unable to find it. It is a plain story of

a group of men at the end of their resources and

Kirchen making a last fight to prevent the total col-

lapse of his life's work. The intervenor, however,

might have quoted the whole story: Upon page 613

of Tr., just preceding the quoted language we find:

"As soon as I came into the office Mr. Mitchell

said, 'Mr. Kirchen we wish you to wire out to
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Touopali to shut down.' I said, 'Everything?' He
said, 'Yes.' 'Well,' I said, 'I am not going to do
it.' He says, 'How are you going to carry on oper-

ations?' He said, 'We have tried every means. We
have tried to sell preferred stock ; the shareholders
didn't come in.' He said, 'I can do no more with
preferred stock. We just have five thousand
bonds, and he says, ' Our money will be exhausted.

'

Hje says, 'Where are we going to get the money?'
'Well,' I said, 'I will go out and rustle.'

"

Upon pages 615 and 616 of Tr. following the

quoted language, we find:

"As I stated before, Mr. Mitchell told me we
would be without funds shortly, and that inas-

much as I would need a lot of funds to make the
thing successful, and they were unable to raise

any more money, that I could discontinue work,
and told me to wire out, and I told him I would
not; that that would be decisive, it would wreck
the property for the shareholders and for the bond-
holders. The bonds w^hen they were issued had a
speculative feature as well; they were 10 j)er cent

bonds with the xDrivilege to the bondholder to turn
that in, and receive in exchange preferred stock,

which preferred stock in return received three

dollars dividend per share before the common
stock would participate in the dividend; then the

preferred stock would be on the same basis as the

common stock. That would make the preferred
stock very valuable in case it was successful; So
I told Mr. Mitchell I would go out and rustle ; that

to let the thing go now would be disastrous. Then
Mr. Cole came in, and we had this conversation.

Now at that time it was known that we would have
to refinance. We would have to get money. The
onl}^ way we could get money was by appointing
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a rccpiver. The Company was obligated, the Tono-
pah Extension Mining Company was obligated to

keep that property unwatered, and the only way
we could get money was in committing an act of

bankruptcy. If we had scared up all the money
we could collect that time, and paid the interest

on the bonds, by the first of March we would be
down and out, and we would have no way of rais-

ing money, and between the first of March and the

first of June would probably be ruin to everybody.
So we anticipated that condition, and made ar-

rangements for moue.y through receivership, and
the receiver borrowing money to save the property.
The conditions of this aiTangement I had with

Mr. Cole, I put the proposition up to him this way;
We will need money to carry on operations; I

don't want to borrow any money until I need it;

I want to be in a position to borrow about $200,000
from time to time as I need it, the interest to take
place from the time I borrow it. In other words,
he is to keep available $200,000, which I may take

at any time. If I only take $50,000, then the other

$150,000 is idle, and bears no interest to him, al-

though he has it set aside for my needs. Then in

return, he said 'Under such an arrangement, I will

guarantee to loan up to $200,000, to be used by
you as you need it, the note to pay 7 per cent,

interest, payable 90 cents on the dollar.'

I am not in position to bargain with Mr. Cole
because there is no one else I can go to to get

money from. I think it is inadvisable for me to

attempt to get a loan on more favorable terms.

I need about $50,000 now to pay taxes, insur-

ance and debts and labor contracted last month.
We are running on credit. Our taxes are about
$14,900.00 The pay-roll will be about $14,000.00."

This same story appears in other parts of Mr.

Kirclien's testimony and is corroborated by the



43

depositions of the directors. (See depositions of

Mitchell, Schwab, Ward, also Cole). It is all the

Intervener's own testimony, \^^ile the defendant

introduced some of the depositions, all depositions

so introduced were taken by the Intervenor. The de-

fendant took no depositions.

May we assert here, that Cole never showed any

active interest to possess the mine? His attempt to

save the mine by the bond issue was undertaken at

the request of Schwab (Tr. p. 415). He bought

bonds at the request of the President (Tr. p. 544).

His undertaking with the bondholders to fonu a new

corporation was made contingent upon his being the

successful bidder (Tr. p. 426). There is no evidence

of any attempt by Cole to suppress bidding. There

is also no evidence that anyone except Cole and his

associates took the slightest interest in organizing

to bid in the property. When receiver's certificates

w^ere to be issued, there was an attempt made to se-

cure funds in Nevada (Tr. pp. 507, 508). His consent

to receiver's certificates, upon the proposed terms,

was made expressly "if no better offer now avail-

able" (Tr. p. 392).

It is claimed that there w^as no discussion of the

"rights" of stockholders. The stockholders were

constantly discussed.

"Mr. Cole suggested a plan of reorganization
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on a basis which would recognize the rights of the
then stockholders, but the directors were advised
as a matter of law that this could not be done with-
out recognizing the claims of creditors. It was
finally agreed that no intelligent plan could be
formulated for submission to the stockholders for

raising any money, subject to present mortgage
and income tax."
(Deposition of Mitchell, Tr. pp. 556-557).

Kirchen discusses this in detail (Tr. pp. 614-615).

He tells how Schwab wanted to protect stockholders

and how Mitchell declared it could not be done upon

the authority of Bird vs. Northern Pacific. Kirchen

had previously narrated all this (Tr. pp. 415, 416)

and had there stated the outstanding liabilities

which would remain charges against the corporation

if stockholders were included in the reorganization

plan. These obligations approximated $400,000.

(Tr. p. 319). Further statements of these obliga-

tions appear upon pages 510, 557, 558 of the tran-

script. It would have taken approximately one mil-

Lion dollars to have rehabilitated the old company

without a bond foreclosure (Tr. p. 510).

Final concern of the directors for the stockholders

is shown by the letters between Mitchell, the Presi-

dent, and Kirchen (Tr. pp. 520-522) and the resolu-

tions of the Board (Tr. pp. 522-525).

We assert right here that had it not been for Kir-

chen there wold have been no reorganization plan
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whatever (Tr. p. 506). The mine would have been

shut down and ruined, the bondholders would have

been left to do what they might to salvage from the

surface property, plus what under ground machinery

might have been brought to the surface before the

pumps were stopped and the stockholders would

have been in a still worse situation. When Kirchen

went to the meeting of October twenty-second or

twenty-sixth, 1927, he was told that it had been

decided to shut down the mine (Tr. p. 506). Appar-

ently Mr. Mitchell spoke for the entire directorate

and for Mr. Adler. It was Kirchen 's earnest per-

suasion which resulted in the reorganization plan.

(Tr. pp. 506, 507, 613-617). Similar testimony is

given by Kirchen upon pages 414 and 415. As to

the claim that directors deserted the stockholders

(Tr. pp. 421, 422) it is apparent that the narrative

form of the testimony does not strictly reflect the

real record. "In other words the directors deserted

the propert}^?" is a question and Kirchen 's answer

is,

''As far as doing any more work with the thing.

They felt that they had gone to the limit in trying
to finance the thing and they felt they could not
finance it any further."

It certainly is true that the directors felt that they

had reached the limit of their possibilities.

It is also opi^ortune to mention here that the testi-
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mony we have reviewed, far from showing any

eagerness upon the part of the bondliolders to sieze

the mine for themselves by reorganization evidences

the very contrary. All present, with the exception

of Kirchen, had decided to let the mine fill up and

take their loss. The}^ were dissuaded from this by

Kirchen after Kirchen had secured the cooperation

of Cole. Schwab, accused of being an active conspira-

tor, did not want to come in at all (Tr. p. 422).

Schwab has since tried to get out (Tr. pp. 504, 505)

.

The Bernheimer Estate and Dr. Ward did not want

to go into the reorganization (Tr. p. 505). Mitchell

disapproved of the plan (Tr. p. 437).

While we have to a certain extent digressed from

a discussion that the rights of stockholders were

fully considered, we return to that with the obser-

vation that the record clearly shows that these rights

were fully considered. As a matter of fact they had

no "rights", but it was the desire of the directors

to permit them to come into the purchasing corpora-

tion, if the contemplated corporation became the

purchaser, upon such terms as might be equitable.

Mr. Mitchell's advice was that this could not be

guaranteed in advance, but no one can examine this

record without being convinced that every stock-

holder will be offered an opportunity in the new

corporation. Such stockholders as subscribed for

bonds will, of course, have supenor rights, but those

stockholders have already put up their money. It is



47

a reasonable certainty that every stockholder who
did not put up money for bonds will, so far as possi-

ble, be given the opportunity to subscribe for stock

upon such terms as will require them to pay amounts

approximating what they would have found it neces-

sary to pay had they taken their quotas of bonds in

the old corporation.

FINANCIAL STATUS OF TONOPAH
COMPANY AS OF JANUARY 1, 1927.

(Brief pages 27-29).

The item "Bullion account receivable" is im-

properly inserted. It is taken from Jensen's testi-

mony (Tr. p. 445). It shows the amount received for

bullion during December of 1927. What remained

of that, if any, after paying December bills would

naturally be included in the bank account. Stock in

the Nevada Engineering & Supply Company and

stock in the Tonopah Divide Mercantile Company,

totaling $11,250, should be eliminated. It is not

shown that they were liquid assets and these two

blocks of stock were not disposed of until receiver's

sale. They were sold, together with 945 shares of

the capital stock of Tonopah Mines Hospital Asso-

ciation and all causes of action against the Bethle-

hem Steel Company, at public sale, for $4500 (page

15 of Tr. in companion case No. 5937). Eliminating

these three items from the statement upon page 27

of the brief we have $82,682.71. We also have Kir-
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clien's testimony given at the meeting late in Octo-

ber of 1927, that he was running on credit and needed

$50,000 immediately (Tr. p. 617).

Let us insert here the net loss statement of the

defendant for certain months in 1927 and 1928, com-

mencing with May of 1927. (Tr. pp. 530, 531).

May, 1927 $ 8,992.12

June 5,667.23

July 8,333.25

August 10,095.77

September 19,489.58

October 23,299.32

November 25,464.64

December 7,529.51

January, 1928 8,066.82

February 12,961.46

March 24,119.46

April 22,303.53

May 28,180.08

June 29,412.95

July 16,154.05

Irrespective of the bullion returns listed upon

page twenty-eight of the brief, which almost steadily

diminished, as, from the prognostication of Mr. Kir-

chen at the directors' meeting of October, 1927, was

sure to occur, we find that in October of 1927 the

directors were confronted with a debt of approxi-

mately $50,000, and with a probable operating loss

of $25,000 a month. Their liquid assets with which

to meet the situation were reduced to $82,682.71.

Had they paid the interest due January 1st, by the

proceeds of these liquid assets, they would have been
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reduced by $13,250. Wliat wc actually find is that

the net operating losses for the months beginning

October, 1927, and ending with June of 1928 (Tr.

pp. 530, 531) (the next maturing interest being July

1, 1928) amount to $233,915.71. When we add this

sum to the $50,000 Kirchen reported the company

would be behind in October of 1927, and the $13,250

interest which intervenor claims should have been

paid January 1st, 1928, w^e find the appalling sum

of $297,165.71, in which the company w^ould have

been indebted if it had been able to operate to July

1, 1928, as against liquid assets of $82,682.71, with

which to meet the loss. This sum merely represents

the amount the Company ran behind in the eight

months in question and does not include the $400,000

of back debts, nor the principal of the bonds $265,000.

The Company would have been in bank-

ruptcy before July 1st, 1927, and the bondholders

would have had no remed}^ until sixty days follow-

ing July 1st, 1927. The stockholders would have

been in a far worse situation than we now find them,

for the}^ did have the mine financed, operating, and

a chance of success right up to the date of the sale.

Is it any wonder that the Court found that the di-

rectors exercised ''sound business judgment" in de-

faulting when they did. Whatever way we look at

the evidence we encounter acts of benefit to all stock-

holders by the directors and apathy by the stock-

holders themselves. The intervenor claims they
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should have been notified of the default and lack of

such notice shows fraudulent secrecy. Had they been

so notified they could not have done anything ex-

cept what the directors did, put the mine, or allow

it to be put into a receivership to keep it running

with a possibility of success. Not one cent of ex-

pense actually incurred could have been avoided.

Consequently when the letter of President Ward to

all stockholders was sent out on Sept. 18, 1928, (Tr-

pp. 317-319) the stockholders had five months notice

before actual sale of the property, ample opportun-

ity in which to organize a biddhig syndicate but they

did nothing. Wliat possible good would piior notice

have done? It was the stockholders, not the direc-

tors, who deserted the property.

THE DEFAULT IN THE PAYMENT OF
INTEREST OF JANUARY 1st, 1928.

(Intervener's Brief, pp. 29-33).

The argument here, if embodied in a complaint,

would be what is known as "epithetic fraud".

See Presidio Mining Co. vs. Overton 261 Fed. 933

(C. C. A. 9th Cir.) and last quotation therefrom,

supra, under heading.

'^OBLIGATIONS OF DIRECTORS AS CREDI-

TORS".

Also Layfayette vs. Neeley 21 Fed. 738, 741 (D. C.

West. Dist. Tenn.).
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Saying that the directors acted maliciously, in

their own interests, and to their benefit, does not

make this true. The evidence is that they acted

honestly, without benefit to themselves and did the

only thing they could do. There is no evidence what-

ever to show that the bond issue w^as fraudulently

devised. If it were an honest, last-resort-measure to

raise funds, if the funds so raised were practically

exhausted, what could the directors do except de-

fault? The exact condition of the financial resources

of the company at this time has been discussed.

Here, however, we wish to say this: The intervenor

has assumed it to have been proven that the property

of the defendant was of immense value; that it was

worth a fraudulent scheme to possess it. The evi-

dence shows it to be a worn out property, of specu-

lative value. So far as the directors could they were

willing to abandon it. They told Cole, in effect, to

take it
'

' out west '

', do what he could with it and pro-

tect the stockholders if possible. We have already

shown it to be morally certain that the stockholders

will be protected, if they want to come in and the

mine is successful. The statement (appellant's brief

p. 29) that the assets were to be delivered to a cor-

poration subsequently to be formed in which the

men complained of should become secured creditors

and sole stockholders is without basis and the appel-

lant should recognize its inaccuracy. Kircthen in

his letters to Pinney and in his testimony went as

far as he could in assuring to everyone an oppor-
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tunity to come in. That opportunity still exists,

Qvon to the intervenor and to Pinney.

Had it not been for this default the available

funds of the corporation 'would have been exhausted

in 60 days, work must have stopped on the mine and

the mine have been ruined. The stockholders would

have lost everything. Had it not been for the fore-

closure there would have been no receiver. Had it

not been for T. F. Cole buying receiver's certificates

the mine would have been destroyed. Mr. Cole paid

for the mine in bonds, receiver's certificates and

cash, as shown by the decree, a total of $627,000 (Tr.

Case No. 5937 p. 21). No one knows but what that

will be a total loss. The stockholders have been

benefitted by this immense expenditure and given

an opportunity to come into a new corporation if

they have enough confidence in the mine's future to

do so. The dissenters are Friedrichsen and Pinney.

Suppose that this judgment should be reversed upon

any ground whatever, and Cole should refuse

further financing. Operations would stop, the mine

would be flooded and no stockholder nor bondholder

would be advantaged. The utter lack of any basis

in truth of the intervener's attack is self-evident.

While this may not be the proper place for it,

permit us to say that the Court will take into con-

sideration the infinitesimal interest of a minority

intervenor.
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We believe the Court will also take into considera-

tion the motive of an intervenor if he is actuated by

bad faith.

And it is apparent that he is acting for himself

rather than for all stockholders similarly situated.

The cases cited by the intervenor under the head-

ing, like most of the cases cited upon general princi-

ples, have no relation to the facts in the instant case.

As stated in Presidio Mining Co. vs. Overton 261

Fed 933, '' Indeed, we might say generally, that the

authorities cited * * * may be accepted as stating

correct principles of equity, but they are not ap-

plicable to the facts in this case".

Nevertheless we review the cases cited.

In Re rCastlebraid Company, 145 Fed. 224, arose

upon an agreement by a corporation to purchase its

own stock. It was held that no fraud had been

shown.

In Union Trust Company vs. Carter, 139 Fed. 717,

the Court said:

"The weight of testimony is decidedly in favor
of the fairness of the contract".

Hubbard vs. New York, 14 Fed. 675, was another

case merely involving a contract of a director with

the corporation.
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Thomas vs. Brownville, 109 U. S. 522, 27 L. Ed.

1018, was a case where directors made a contract

with the corporation to construct a road and, as an

incident, were to be relieved of their subscriptions

for stock. The contract was secured by a bond issue.

The contract was held bad, but it was decided that

the mortgage could be foreclosed for the reasonable

cost of the road construction. The Court quotes the

maxim '*He who seeks equity must do equity".

Twin Lick Oil Company vs. Marbury 91 U. S. 587;

23 L. Ed. 328, is in our favor and we will refer to it

later,

Munson vs. S3^racuse Company, 103 New York 58,

merely presents the well recognized rule that an

executory contract can be repudiated by a corpora-

tion where one party is also a director and partici-

pates in the meeting authorizing the contract.

We stress the word executory, and j^erhaps should

have more closely analyzed appellant's cases upon

this line. While voidable executory contracts can

be repudiated by a corporation, executed contracts

cannot be so repudiated without restoring the con-

sideration. As the case stands now the corporation

and ever}' stockholder has reecived the benefit of

every dollar paid for the bonds and of every dollar

which went into receiver's certificates up to the time

of judgment. The corporation cannot restore this
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coucideration. Under such circumstances should not

respondents have the benefit of every possible doubt

to the upholding of the judgment ? We see no theory

whatever upon which this judgment could be re-

versed and the status quo maintained.

In Parker vs. Nickerson, 112 Mass. 195, the direc-

tors bought property and sold it to their corpora-

tion at a large profit,

Colman vs. Second Avenue Railway Company, 38

N. Y. 201, was another case involving the sale of

property by individuals to corporations of which

they were directors, at a profit to themselves.

Higgins vs. Lansingh, 154 111. 301; 40 N. E. 362,

was a case where the votes of interested directors

were necessary for a quorum.

Butts vs. Wood, 37 N. Y. 317, was the same kind

of a case where compensation of a director was in-

volved.

Davis vs. Memphis City Ry. 22 Fed. 883, was a

case in which the acts complained of were upheld by

the Court.

There are some statements upon page 33, which

are manifestly contrary to the evidence. The men
complained of were never "controlling stock-

holders." They never owned more than twenty-five
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percent of the outstanding stock. There is no evi-

dence that "as early as October, 1927," they planned

anything unlawful or self-interested, and there is no

evidence of any secrecy of any of their acts.

CONSUMMATION AND REALIZATION OF
SCHEME TO CONTROL TONOPAH COM-
PANY. (Brief, pp. 33-41).

Stress is laid upon the failure of the directors to

notif}^ the stockholders of the condition of the com-

pany before September of 1928. There was no obli-

gation to do so and past experience showed its futil-

ity. The stockholders had been appealed to upon the

preferred stock issue. They left it to the "insiders"

to afford funds by taking this stock. When the bonds

were offered only forty-two stockholders out of 3500

took bonds and this number includes the "insiders".

Of what possible benefit could a notification be? If

a second bond issue had been decided upon the stock-

holders would have again left it to the "insiders" to

provide the money. Can they be blamed for having

tired of doing this? There was no alternative to the

course adopted.

It is not true that the interest default of January

1, 1928, was unnecessary, nor that there was an

abundance of assets to meet the interest payment.

We have previously analyzed the situation. Suffice

it to say here that the evidence of Kirchen, the direc-

tors and the minutes of the directors, is all to the
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effect that had this interest been paid the company

would have been without funds in a couple of

months, would have been compelled to close down

the mine, ruin it by flooding and destroy the security

of the bondholders. It did the only fair thing it could

do to the bondholders.

Much of the argument of the Intervenor is based

upon the assumption that all of the directors, plus

Tom Cole, wanted the mine. Except upon that

assumption the argument is worthless. Yet the evi-

dence, as previously shown, is that the directors,

with the exception of Kirchen, wanted to shut down

the mine and simply quit; they considered that they

were at the end of their resources. It was only upon

the persuasion of Kirchen that they agreed to do

anything else. They were not even going to try a

bond issue after their experience with preferred

stock. Such is the actual evidence of the desire of

these men to steal the mine.

Reference is made to the confidence of Cole in

the mine as communicated by him to the stock-

holders. Naturally he must have had some confi-

dence or he would not have obligated himself for

the expenditures he has made. At the time he did

this he had no reason to believe that the receiver

would encounter still further geological and water

problems and that the financial demands would be

what they have become. The probabilities are, that
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if the truth be known, Cole is sick of liis burden and

wishes he had never undertaken it.

Upon page 36 the Intervenor italicizes the

failure of the directors for a year to notify stock-

holders of the condition of the company, and claims

this as evidence of fraud. What was there to tell

the stockholders, what could be gained? The stock-

holders could change the situation only by contribut-

ing money. They had been tried out twice and found

wanting. Who can believe they would have re-

sponded again? It is urged that because there were

so many certainly enough would have, responded

for the purpose, but there were just as many stock-

holders importuned upon the bond issue of 1910,

upon the preferred stock issue and upon the bond

issue in question. In each case the rank and file

merely sat back and waited for the "insiders" to

assume the burden. When was there ever a different

situation in attempting to refinance a mine? The

"insiders" did refinance the Tonopah Co. three

times and the intervenor condemns them for not

doing it a fourth time.

Upon page 38 emphasis is placed upon Benham's

wire to Kirchen "for special reasons" to draw upon

the New York office for $23,300. Whether this was

explained by the testimony we don't now recall, but

whatever the reason, whether it was for bookkeep-

ing purposes, whether this was money received from
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the sale of the securities held in New York, or what-

ever the reason, the money went to and was used by

the defendant. The Intervenor seems to be straining

at a gnat. That this small sum could have saved

default and foreclosure is ridiculous.

We believe the general discussion in this sub-

division and elsewhere is such that separate reply

to the various points enumerated upon pages 39

and 40 of the brief is not necessary.

It may not be out of place right here to observe

that, while ordinarily a case must stand or fall upon

facts presented by the pleadings, nevertheless, we
think in a fraud case, that the Court is justified in

looking upon subsequent developments as corrobora-

tive of the testimony of those accused of fraud. Sub-

sequent developments have shown that the directors

exercised sound business judgment in permitting

this default; that had they used the money in the

treasury to pay the interest and had they turned

into cash every available asset, the mine would have

been lost to the stockholders. At the time of the

decree the principal of the bonds was increased by

overdue interest, the costs, attorneys fees and re-

ceiver's certificates to a total of $627,000. From the

time of the default to the time of judgment the mine

was running behind approximately $25,000 a month.

The Intervenor has offered no explanation of where

this money would have come from, nor of how the



60

mine could have been saved. His point is that because

the directors could have paid the interest and did

not pay it, therefore they are conspirators. That they

rightfully appraised the future and acted with fair-

ness toward all bondholders means nothing to the

Intervenor.

ESTOPPEL TO FORECLOSURE OF
MORTGAGE. (Brief pp 41-43).

The assertion that Cole was selected as agent of

the other ''insiders" is certainly unjustified. Kir-

chen and Cole merely succeeded in talking the others

into taking a final chance in the property. When it

became necessary to foreclose some one had to act

for all the bondholders and Cole did act, but this is

no evidence of any conspiracy.

To call the trustee a tool of the alleged conspira-

tors is more epithetic fraud. The trustee has simply

perfoiTned its duty as to all bondholders upon being

legally notified to institute proceedings. It acted

for all other bondliolders as well as for those accused

of the fraud and the bondholders it so acted for in-

cluded the holders of practically the entire issue.

The statement that the corporation ceased to have

a directorate who safeguarded its interests is not in

any way borne out by the evidence. As we have

previously shown, the directors, by defaulting, per-

mitting suit, and the appointment of a receiver, pre-
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served the mine from ruin and gave to stockholders

the opportunity of the mine proving a success from

the time of the default clear up to the confirmation

of sale. Had it, at any time during that period,

proven a success the Court could have continued the

receivership and afforded the receiver an opportun-

ity to pay off the indebtedness. Had the bondholders

then protested it would have been time to talk about

fraud, or ''stealing the mine". What we have en-

deavored to show and what we insist to be a fact is

that the default with its foreshadowing receiver-

ship, was actually a benefit to every stockholder and

gave to very stockholder one last opportunity for

success. It was an opportunity which could not be

achieved in any other way. The situation is not more

unfavorable to the Intervenor than if the directors

had actually borrowed from Cole the amount of

money necessary to operate the mine at a venture

for that length of time. Having protected the stock-

holders for that time, certainly the stockholders can-

not complain if Cole ultimately takes the mine with

the continued uncertainty of it ever being a success.

While this subdivision is headed "Estoppel" none

of the cases cited proceed upon an estoppel theory.

Gunderson vs. 111. etc. Bank, 65 N. E. 326, was a

case in which it was held that the intervention was

proper, but that there w^as no fraud.

In Atlantic Trust Company vs. N. Y. etc. Co. 78
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N. Y. S. 120, it was held that the petition did not

state facts sufficient to justify an intervenion.

In Big Creek etc. Company vs. American Loan etc.

Company, 127 Fed. 625, it was held that interven-

tion was proper, but that the intervenor was limited

to defenses which the company might in good faith

assert. This is a strong case in favor of respondents

which we ourselves cite.

In Equitable Trust Company vs. Washington, etc.

Co. 300 Fed. 601 it was held that the facts did not

justify an intervention; also that the inter^^enor

must assert only defenses which can be raised by

the corporation; also that a mortgage cannot be ques-

tioned where the benefits are retained. This is

another case we ourselves cite.

In Farmers Loan & Trust Company vs. N. Y. and

N. R. Company (N.Y) 44 N. E. 1043, there was an

intervention, but the right to intervene does not

seem to have been in issue.

Nave-McCord etc. Company vs. Ranney, 29 Fed.

2nd, 383 (CCA. 8th Circuit) was not a foreclosure

case, but one where the majority stockholders con-

veyed to another company in which they were in-

terested and at an unfair price, which did not in-

clude valuable good will of the seller and gave the

minority stockholders no chance to come in.
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Jackson vs. Ludeling, 21 Wall. (U. S.) 616; 22

L. Ed. 492. This is an unusual type of case. Under

the peculiar Louisiana procedure, which allows one

bondholder to foreclosure, one did foreclose in the

shortest possible time. He was abetted by directors

and other bondholders knew nothing of the fore-

closure. The property was bid in at a ridiculously

low price. Higher bidders were illegall}^ suppressed.

This was a fraud of one bondholder upon all the

others. The order of the Court was to leave the orig-

inal mortgage intact. There is no doubt from the

evidence that there was a complete unlawful con-

spiracy and a proper decision.

Geddes vs. Anaconda Mining Company, 254 U. S.

590; 65 L. Ed. 425. This was another case of a sale

contract between interested parties. It was re-

viewed and the consideration held inadequate.

Allied Chemical & Dye Corporation vs. Steel &
Tube Company, 120 Atl. 486 (Delaware Chancery).

This is the opinion of the Chancellor upon a pre-

liminary injunction. It only decides that a tem-

porary injunction should issue to maintain the

status quo until opportunity for a full hearing upon

the merits; that sufficient showing had been made

to justify a trial, whereas to deny a temporar}^ in-

junction would entirely defeat the complainants.

Kavanaugh vs. Kavanaugh Knitting Company,

123 N. E. 148 (N. Y.)
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This merel}^ decides that a complaint to enjoin

majority stockliolders from acting in bad faith and

self-interest to dissolve the corporation stated a

cause of action.

Hvans vs. Calumet & H,ecla Mining Company, 221

Fed. 529 (CCA. 6th C)

This decides that where one corporation controls

another and threatens to use that control to the

prejudice of a minority, equity will enjoin the first

corporation from voting its stock, except for dis-

interested directors.

Jones vs. Missouri Edison Electric Company, 144

Fed. 765 (75 C C A. 631).

It was held that where a complaint shows that

majority stockholders have effected a consolidation

of one corporation with another upon terms advan-

tageous to themselves and prejudicial to a mort-

gagor a cause of action is stated and equity will give

relief.

In Ervin vs. Oregon Ry. etc. Company, 27 Fed.

625, it was decided that majority stockholders can-

not sell to another coi'poration controlled by them-

selves at an inadequate consideration and to the

prejudice of the minority.

In AYheeler vs. Alilene etc. Company, 159 Fed. 391
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(89 C. C. A. 477) minority stockholders offered

$3500 for certain property, but a majority stock-

holder, through the Board of Directors controlled

by him, purchased for $2500. Naturally in so plain

a case of fraud and self interest minority stock-

holders were protected.

THE HOLDING THAT THE PRINCIPAL OF
THE BONDED INDEBTEDNESS WAS DUE.

(Brief, pp. 43-47).

Objection is made to the sufficiency of the allega-

tion of the complaint that "demand was duly made

for such installment of interest" and that it fails to

state upon whom such demand was made. The inter-

venor cites no cases to substantiate this objection.

None being cited in the opening brief we assume that

none were found by the industry of counsel and that

none can be hereafter presented. So far as we know,

this is the conventional form of pleading a demand,

merely that it was duly made. We think tliis is so

well settled that we have not investigated the

authorities upon the subject. It w^ill be remembered

that the defendant, which knew all about the de-

mand, admitted this allegation that the demand was

duly made. Later on we will discuss the point that

the intervenor takes the case as he finds it, is bound

by admissions in good faith of the defendant and

must affirmatively allege his own objections.

The intervenor also objects to the place of the de-
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mand. Here also we contend that he is bound by the

admission of the defendant, and that no evidence of

the demand is necessary. Benham's demand is the

basis of this contention. It is found upon page 46

of the brief. The complaint seems to be that it was

addressed to the trustee and not to the defendant.

Here again no cases are cited. If a promissory note

is made payable at a bank at a certain date and a

demand becomes necessary to charge endorsers, does

the payee go to the bank and ask for the maker of

the note, or does he necessarily serve a written de-

mand of any kind? What he does do is to go to the

note Clerk and demand from the bank payment of

the note. It is the duty of the maker to provide

funds in the bank so that the bank can pay the note.

It is the same way with a coupon made payable at

a particular bank. The writer has had occasion to

cash such coui)ons, and undoubtedly members of this

Court have done so. One simply goes to the bank,

asks payment of the coupon and it is paid, if funds

are available. Otherwise payment is refused. One

never goes to the bank and asks for the corporation

debtor.

Naturally if a written demand is used that written

demand is addressed to the bank, as it w^as in this

particular case. It was the duty of the defendant to

make funds available at the complainant's place of

business to take care of these coupons at the due

date. The coupons were specifically made payable
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"at the principal office of the Guaranty Trust Com-

pany of New York in tlie Borough of Manhattan

City and State of New York (Trans, p. 703). The

most conclusive answer to this point is : If a demand

upon the trustee is not good how can a trustee ever

know that a demand has been made at all and that

it is lawful for him to sue?

It is amusing that Pinney apparently demanded

payment of his coupon by presentation to the com-

plainant (Tr. p. 478) and now his associate objects

to that procedure.

BENHAM'S DEMAND, CHARACTERIZED
BY APPELLANT AS A LETTER.

(Brief, pp. 47-58).

First, the intervenor continues his argument

against a demand upon the trustee being sufficient,

by claiming that there might be a temporary

vacancy in the office of the trustee, for which rea-

son a legal demand at any time must be made upon

the defendant. This illustration does not improve

the position of the appellant. There was no vacancy

and consequently there is no occasion for arguing

what might be a bondholders duty under such cir-

cumstances. We apprehend, however, that had

there been a vacancy and had a bondholder not had

notice of the change of trustee a demand upon the

trustee named in the bonds would be sufficient. It
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would still be the duty of the debtor to provide for

payment at the appointed place, or to undertake to

apprise applicants there of the fact that coupons

were payable elsewhere. No possible harm could

be done the debtor under such circumstances be-

cause when any bondholder sought to require the

trustee to sue and could not find the appointed trus-

tee he would look up the defendant and be apprised

of the change. Naturally the new trustee would

not sue upon the demand of a few unpaid bond-

holders if it knew that the debtor was able and

willing to pay, in fact the new trustee would prob-

ably be suj)plied with funds to meet all unpaid

coupons. The argmnent shows the extent to which

the intervenor is grasping at straw^s and we think

emphasizes our position that his is a self-interest

attack and nothing else.

No authorities are cited as a basis for this argu-

ment. On page 48 are certain authorities apparently

submitted to support the contenion that all steps

antecedmg foreclosure must be strictly observed.

These auhorities are not strictly in point, nor very

persuasive.

McFadden vs. May's Landing etc. Company, 22

Atl. 932 (N. J. E.)

In this case the mortgage did not contain any pro-

vision for declaring the principal due upon non-pay-
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ment of interest, hence the Court very rightly held

that it could be enforced only for the interest due.

The Court did hold, however, that since the defend-

ant was a railroad its property appeared to be so

indivisible that the entire property must be sold for

the past due interest.

Northampton Trust Company vs. Traction Com-

pany, 112 Atl. 871 (Pa.)

Here the Court held that the mortgage did suf-

ficiently provide for the acceleration of principal

upon non-payment of interest and ordered fore-

closure of the entire debt. We are surprised that

counsel for the intervenor has cited this case at all.

It contains an observation that the intervenor must

take the case as he finds it and questions, but does

not decide, the right of the intervenor to assert a

debt not due when the defendant admits it is due.

The Court decided, upon other grounds, that the

principal was due, but there is a strong inference

that had these other grounds not been present it

would have held that the intervenor could not con-

test the point. This is exactly what we maintain in

this case.

Chicago etc. Ry. Co. vs. Fosdick, 106 U. S. 47.

This is far from being a case so satisfactory to

the intervenor as would appear from the quotation
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from it. In the first place the point in question was

raised by the defendants and not by an intervenor.

In the second place it appeared that, after an interest

default, there was a refunding agreement upon most

of the bonds and it did not appear but what the

bonds sued upon were covered by the refunding

agreement. Such stress is laid upon this point that

the general language and decision must be taken in

the light of the facts. There is an interesting dis-

senting opinion by Justices Waite and Harlow, who
raised the point that the coi^poration had waived the

demand b}^ a previous declaration that it could not

meet its interest upon the due date. This point is

not met in the main opinion, probabl}^ for the reason

that the refunding agreement superceded the de-

mand. A careful reading of the main oj^inion shows

that the demand was made upon the default of Octo-

ber 1st, 1873; that all bondholders, except those to

the amount of $698,000 out of $4,700,000, accepted

the refunding agreement, which continued the re-

funded bonds until February 1st, 1879, provided

interest on them was paid and which was paid. The

suit was commenced Febi*uary 27, 1875 by the bond-

holders who did not participate in the refunding

agreement, but it did not clearly appear that any of

the bondholders who commenced the suit had ever

participated in the original demand. They simply

declined to participate in the refunding agreement

and awaited developments. It will be noted that they

waited from October 1st, 1873, until February 27,
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1875. Under such circumstances it might have been

argued that they had condoned the default by their

long wait. At any rate the bondholders who did re-

fund were in the great majorit}^ and were the only

ones who made the demand. That is, so far as the

record shows, the bondholders who did make the

demand waived it altogether. The others who later

sued only stood by and looked on. It seems to us

that the prevailing opinion is right and while the

principle of the dissenting opinion is correct it was

not applicable to the particular case. But the rea-

soning of the dissenting opinion is decidedly appli-

cable to the present case.

Furthermore, in the case cited, the defendant

alleged in its answer, that it was without knowledge

of the demands alleged to have been made. Tliis

clearly raised the issue and the foreclosure pro-

ceeded at its peril. In our case neither the original

nor the amended petition in intervention raised the

issue either by denial or affirmation.

In our case the trustee can foreclose upon non-

payment of interest. In the Fosdick mortgage it

could not. Before it could proceed in that case there

had to be (1) a default with proper demand; (2) a

period of grace of six months; (3) a notice declar-

ing the principal due; and (4) a request from a ma-

jority of the bondliolders to institute judicial pro-

ceedings. We shall have more to say about fore-
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closing for non-payment of interest a little later.

Rathbone vs. Forsyth, 156 N. Y. S. 888.

The mortgagee accepted a partial payment and

then insisted upon default and acceleration of the

princii^al. The Court applied the well known rule

that acceptance of part of a debt waives default

until there is special notice given and an opportunity

to paj^ up.

Mutual Benefit Loan etc. Company vs. Jaeger,

54 N. Y. S. 99.

The point on which this case was decided was that

the evidence was not before the Court and there was

a finding that the defendant was not in default.

Naturally the Appellate Court was bound by that

finding.

The following cases concern the admissability of

the so-called letter. (Brief pp. 53-57).

Smith vs. Schumacher, 17 Wall. (U. S.) 630; 21

L. Ed. 717.

The letter was rejected because the plaintiff could

not introduce his own declaration, or that of his an-

cestor through whom he claimed, a mere self serving

declaration. Another objection was that there was
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no sJiowing that the letter had ever been delivered

to the addressee or was in his possession. We pur-

pose hereafter to show a ver}^ different situation in

our case.

Securit,y Trust and Life Insurance Company vs.

Stewart, 163 S. W. 396 (Tex. Civ. Appeals).

Here a letter from an insurance agent to his

principal, the compan}^ stating a conversation with

the plaintiff, was admitted in evidence against the

objection that it was self serving. Nothing was said

in the original opinion about the endorsement upon

the letter of the word "received" and the date.

Upon rehearing the Court merely said "It was in-

clined to think" that the endorsement would not

be admissable unless connected with the proper

party representing the insurance company making

the endorsement. The Court went on to say that

there was ample evidence covering the receipt of the

letter, therefore the expression of doubt by the Court

was entirely obiter. The opinion does not show the

nature of the "received" endorsement upon the let-

ter, whether it was by stamp or in unidentified hand-

writing. We will comment later upon the character

of the "received" endorsement in our case.

Butterworth & Lowe vs. Cathcart, 52 Southern,

896 (Ala.)

The letter was introduced "without sufficient
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proof of its authenticity", that is, there was no evi-

dence that it came from the party purporting to sign

it. It was argued that the letter showed for itself

that it was a reply to a letter written by the defend-

ant to the plaintiff. Then comes what is quoted b}^

the appellant upon page 54 of his brief. If it is

shown that a letter came in due course through the

mails and appears on its face to be a reply to a letter

in evidence then it can be admitted. It is then pre-

sumed genuine. The point in the case was that the

proof did not bring the letter within this presump-

tion. In our case we proved that the demand came

from Benham, a bondholder.

Williamson vs. Voldesch Jewelr}^ Company, 152

N. W. 508 (S. D.)

Here carbons were admitted without any proof of

the mailing of the originals. Of course, they were

not admissable. That is the only point in the case.

Warden vs. Canadian Pacific Railway, 13' Ont.

652.

We have no access to this case, but, as quoted, it

is at variance with our decisions. In our country a

letter or post card, proved to have been mailed, is

presumed to have been received by the addressee

until the contrary appears.

Vollbracht vs. Western Union Telegraph Com-
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pany, 219 111. x\pp. 563.

This is another case of producing a letter without

any identification or proof of any kind.

Royle Company vs. Fidelity and Casualty Com-

pany, 142 S. W. 438. (Mo. App.)

Here letters were excluded which were never

shown to have been mailed, delivered, or in any man-

ner to have reached the addressee.

Here let us give in detail the facts concerning the

admission in evidence of Benham's demand (Tr. pp.

195, 200-205, 599-605). The intervenor had protested

that there was no proof of a demand. He had inti-

mated that there was no demand. H|e had charged

various fronds. The depositions of the complainant

had been taken before the intervention. They were

confined almost entirely to formal proof of the execu-

tion of the mortgage, the bonds issued and the acts of

the trustee, which was all that was necessary

under the admitted allegations of the complaint.

The defendant had admitted a demand, consequently

no demand had been proven by the deposition, and

no such proof was necessary. More to satisfy the

intervenor that all proper steps had been taken,

than because of any necessity, counsel for the com-

plainant wired the associate counsel of record, Davis,

Polk, Wardwell, Gardiner & Reed, New York attor-
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ne^^s for the complaiuant, to send the demand by

airmail. It was either proven or admitted that Ben-

ham was a bondholder; that Benham's signature

upon the demand was genuine ; that the demand had

])een sent airmail b}^ Davis, Polk, Wardwell, Gardi-

ner & Reed in response to a telegram for it, and that

Davis, Polk, Wardwell, Gardiner & Reed were at-

torneys for the complainant. Being attorneys for

the complainant they were agents for the com-

plainant and production of the demand b}" these

attorneys was the equivalent of production by the

complainant itself from its files. This leaves, in

our opinion, but one point to be disputed, that is,

the date the demand was received. The transcript

shows, page 600, and the brief shows, page 46, that

the demand bore a rubber stamp imi3ression as fol-

lows: "Guaranty Trust Company of New York,

Trust Dept. Jan. 4, 1928, 10:30 A. M."

It is the reasonable inference from the way tliis

stamp is described in the transcript and the irresist-

able inference from an inspection of the original

that the rubber stamp by which this impression was

made was a clock affair which registered the date

and time of receipt. We submit that this shows re-

ceipt of the demand by the complainant at its trust

department upon the da}" and at the time given;

that the demand is of itself a high order of proof;

that it bears intrinsic evidence of its authenticity.

It is a rash assumption that anyone except the com-
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l^lainant would have a clock stamp of this nature, or

that it could be used otherwise than in due course

of business. More and more does the law ignore

technicalities and more and more does it uphold the

presumption of due course of business. It permits

banks (and complainant is well known to be a bank)

to rubber stamp, with date, endorsements upon the

backs of checks, and such stamps are taken by

Courts without question as having been affixed in

due course and with proper authority at the times

shown wherever evidence of such facts is required.

May we assert again, that this demand is not the

ordinary volunteer offer of an unidentified paper,

but that it was presented, practically upon the re-

quest of the intervenor, from the agent of the cus-

todian of the paper and bears intrinsic evidence of

having been received in due course of business.

As we intimated to the lower Court (Tr. pp. 603,

604), it is inconsequential whether this demand of

Benham is fully proven or not. It was known by

the trustee to have been made for it alleged the de-

mand. It was known by the defendant to have been

made and in its answer it admitted the allegation of

due demand. The defendant did not object to Ben-

ham's demand, in fact admitted it in open court (Tr.

p. 377), and it was admissable against the defendant,

against whom, and not the Intervenor, the mortgage

was being foreclosed. The defendant had a perfect

right, even a legal duty, to admit the demand when
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all allegations of the complaint.

Guaranty Trust Co. vs. Chicago etc. Ry. Co. 15

Fed. 2nd 434 (Dist. Ct. N. Dist. III).

Re Reisenberg, 208 U. S. 90; 52 L. Ed. 403-413.

Dickennan a\s. Northern Trust Co. 176 U. S. 181;

44 L. Ed. 423-430.

Continental etc. Bank vs. Allis Chalmers Co. 200

Fed. 600, 613 (Dist. Ct. E. Dist. Wis.).

Land Title Co. vs. Asphalt Co, 127 Fed. 1, 15 (C. C.

A. 3rd Cir.).

Northampton Trust Co. vs. Traction Co., 112 Atl.

871 (Pa.).

Since intervenor desires to be technical we may
be the same and call attention to the fact that the

Trustee's notice to the defendant, declaring the

principal of the bond issue to be due, contained a

recital of demand for the payment of interest and

default for more than thirt}^ days. (Tr. p. 196). The

receipt of this notice is admitted thereon by the

Treasm^er of the corporation (Tr. p. 197). WTien this

was offered in evidence the intei'venor objected to

its admission upon the ground that it contained a
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recital of a demand for interest and that the demand

should be independently proved. (Tr. p. 195). This

notice was admitted subject to motion to strike, the

court saying (Tr. p. 195)

:

''The objection will be overruled at this time,

subject to a motion to strike. It may be necessary

that it be connected up with other matters sug-

gested by counsel."

The motion to strike was never made, conse-

quently we have written admission b}^ the defendant

of due demand and what amounts to no objection

to its admission by the intervenor, the objection

being waived by failing to make a motion to strike.

Before making some further observations upon

this question of demand may we review the cases

at the bottom of page 58.

Potomac Manufacturing Co. vs. Evans, 6 S. E.

2 (Va.).

In this case there was not even a demand alleged

in the complaint. The defense was raised by the de-

fendant, not by an intervenor. He first demurred

and was overruled. Then he appealed from the

judgment. Not only was there no demand, but

plaintiff commenced suit 22 da^^s after default of

interest, although the trust deed provided that the

default should continue for six months. It is diffi-
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cult to see how any appellate Court could fail to re-

verse such a judgment.

Real Estate Trust Co. vs. Wibnington etc. Co. 77

Atl. 756 (Del. Ch.).

It was here held that the notice given the defend-

ant was sufficient.

Metropolitan Trust Co. vs. Longacre Co. 171

N. Y. S. 557.

This merely held that where majority bond-

holders actually waived a default they could not

thereafter change their minds and rely upon it.

Las Vegas Ry. Co. vs. St. Louis etc. Co. 110 Pac.

856 (N. M.).

Here it was held that certain preliminaries of de-

mand and notice, contained in a mortgage, while

applicable to entry by the trustee without suit, did

not apply to a judicial foreclosure.

We submit a controlling authority of our own:

In Shaw vs. Bill, 95 U. S. 10; 24 L. Ed. 333. The

court said this:

"The position that the defendant's demurrer
to the supplemental bill should have been sus-
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tainecl because it did not aver a demand of pay-
ment at the place where the bonds were payable
is without merit. No such ground is stated in the

demurrer, which is special, and, had it been, it

would have been unavailing. The insolvency of

the company and its want of funds at the place

designated appear from the allegations of the bill;

and, where such is the fact, no demand at the place
is required. The law does not exact, in such a case,

the performance of a fruitless act."

Please note that this was an attack upon the com-

plaint and that the complaint otherwise showed lack

of necessity for a demand. Correspondingly, the

appellant questions proof of the demand, but all the

facts in the case show that a demand would have

been futile, as the directors had previously resolved

to default.

Bringing itself exactly within the opinion in the

case last supra, we find that complainant alleged in

its complaint (Tr. p. 685)

:

*' Neither on January 1st, 1928, nor at any time
since did the Tonopah Company provide, at the
place where said installment of interest was pay-
able, or elsewhere, any funds with which to pay
such installment of interest, or any part thereof,

and the trustee alleges that no part of such install-

ment of interest has been paid by the Tonopah
Company, or by any other person in its behalf and
that the whole of said installment of interest on
all of the bonds issued and outstanding on said
January 1st, 1928, remains due, owing and un-
paid.

'

'
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This paragraph was admitted bj' the defendant

and remains unchallenged by the intervener. It is

a complete answer to his contention that a demand

should have been proven.

The intervener *

' took the case as he found it.
'

' He

found it with an answer of the defendant admitting

all of the allegations of the complaint. He further

found that the depositions of the complainant had

been taken.

There is not the slightest question about the de-

fault itself (Tr. pp. 420, 421, 509, 510) . The Inter-

venor admits the default and claims, as a part of

the alleged fraudulent plan to acquire the mine, that

the default was wilful, fraudulent and that funds on

hand should have been devoted to the pajonent of

the interest. Pinney presented the cou]3on of his

bond and got back the report that ''payment was

refused on account of 'lack of funds'." (Tr. p. 478).

The Intervenor never filed any answer to the com-

plaint. He merely filed a petition for leave to inter-

vene and secured an ex parte order allowing him to

intervene and file a petition. While this was irreg-

ular, in that the parties should have had notice and

the right to oppose the intervention, the parties did

not press their objections to the procedure as this

would have unduly delayed the case. Later the inter-

vener filed an amended petition. In that again he
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did Bot answer the complaint, or deny any of its

allegations. Finally, seeing his disregard of proper

procedure, he asked a stipulation that the petition

could stand as an answer to the complaint. Whether

there was any such stipulation is questionable (Tr.

p. 379). We find nothing in the recond except upon

page 379. But if there was such a stipulation, the

petition stood as what kind of an answer? Naturally,

only an affimiativ^e defense without one single denial

of the complaint and no affirmative allegation that

there had not been a valid demand. As a matter of

fact there are numerous decisions to the effect that

an answer to a pleading cannot avoid without con-

fessing, but we don't elaborate that point. What
we do elaborate is that the intervention is an affirm-

ative defense and nothing else; that it confesses, by

failure to deny, every allegation of the complaint,

and that it is immaterial whether Benham's demand

is admissable or not. Hiad the intervenor wished to

challenge the sufficiency of the demand he should

have pleaded it affinnatively.

There was a similar situation before the Circuit

Court of the Eiistern District of Tennessee, Judge

Lurton presiding. In that case Taylor, the inter-

venor, had not accompanied his intervention by an

answer. The Court ordered that the petition be filed

and stand for an answer. The Court then said, pages

179, 180:

*' Taylor does not deny the default, nor the in-
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solvency of the mortgagor, uor the madequacy of

the trust estate to fully secure the bondholders.
He denies no single fact material to relief under
the original or cross-bill. His defense that no right

of sale exists in favor of the defaulted interest, un-
less he shall consent, is without merit."

Toler vs. East Tennessee V. & G. Railroad Com-

pany, 67 Fed. 168.

See also, Northampton Trust Co. vs. Traction Co.

112 Atl. 871 (Pa.).

AVhile the case went off upon another point the

court strongly questioned the right of an intervenor

to assert that a debt is not due (much less the mere

question of a demand) when the defendant admitted

that it was due.

We also make the point, which has incidentally

appeared before, that no demand is necessary where

such demand would be futile. If a debtor states

that payment will not be made when due he waives

a demand. It is the uncontradicted evidence that

the directors intentionally defaulted. (Tr. pp. 420,

421, 509, 510). They so agreed and announced in

the late October meetings of 1927, when the entire

matter was thoroughly discussed. And right here

is further consideration of the stockholders and

further refutation of any fraudulent desires. They

decided to default "with the understanding that if

any developments in the mine would occur in the
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meantime that were of importance * * * then of

course it would not go * * * ". (Tr. pp. 509, 510).

A demand is always for the benefit of a debtor

and, where it would be useless, it is excused.

"The i^rimary object of a demand is to enable
defendant to perform his obligation or otherwise
discharge his liability without being subjected to

the inconvenience and expense of litigation; and
it is for this reason that it is held that no demand
is necessary where it appears that defendant could
not or would not avail himself of the opportunity
so offered."

1 C. J. Page 979, Section 75.

"Error is not unfrequently fallen into upon this

question of demand before suit by not keeping in

mind the object of a demand, and the underlying
principle upon wliich it is required in certain
cases."

Guthrie vs. Olson (Minn.) 46 X. ^Y. 853.

"A demand, although otherwise essential, need
not be made where it sufficiently appears that if

made it would be merely useless ceremony and
would not be complied with. Thus no demand is

necessary where defendant could not comply
therewith, particularly where by his own act he
has disabled himself from complying, or where he
has stated in advance that he w^ould not
comply***"

1 C. J. Pages 980, 981, Section 80.

Cases supporting the text are found in the notes.

A refusal without a demand is a waiver of any

necessitv for a demand.
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Ferguson vs. Hull (Ind.) 36 N. E. 254.

Abels vs. Glover, 15 La. Ann. 247.

Chicago etc. Railway Co. vs. Fosdick 106 U. S.

47.

In the last mentioned case, see the dissenting

opinion of Justices Waite and Harlan wherein it is

asserted that a demand is waived by a corporation

where it has previously declared that it could not

meet its interest upon the appointed date. The dis-

senting opinion is not in conflict with the main

opinion upon this point.

It is also true that intervening stockholders can

set up only such defenses as the corporation itself

would be entitled to interpose. The corporation may

default intentionally, thereby waiving demand. The

corporation, itself, never complained of the absence

of a demand. Where the corporation camiot com-

plain the intervenor cannot complain.

3 Fletcher on Coi-poration, Sec. 1375, bottom page

2356, top page 2357.

Equitable Trust Co. vs. Washington etc. Co. 300

Fed. 601 (E. Dist. Wn. S. D.).

Big Creek Gap Company vs. American L. & P.

Company, 127 Federal 625 (C. C. A. 6th Cir.). (see

particularly page 633, paragraph numbered 1.)

i
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Also, under this discussion, we desire to direct

attention to the fact that, at the time of the trial,

there existed not only the default of January 1, 1928,

but the later, additional default of July 1, 1928,

which last was set up in complainant's answer to

the amended petition in intervention (Tr. pp. 43-44)

together with an allegation that this was well known

to the intervenor and other stockholders, who, not-

withstanding that the property was in a receiver-

ship and the receiver could not pay the coupons, had

made no provision for the payment of that install-

ment of interest. Since the trial, there have been,

presumably, three additional defaults of interest,

those of January 1 and July 1, 1929, and that of

January 1, 1930.

The only place in the mortgage which intimates

a demand, as a condition precedent, is section 3 (Tr.

p. 718), which applies only to acceleration of princi-

pal.

Section 4 (Tr. pp. 718-720), provides that

*'In case default shall be made in the payment
of the principal of or any interest on said bonds,
or any of them, and such default shall continue for

a period of thirty days * * * " the trustee may
enter upon and operate the property.
Section 5 (Tr. pp. 720-722), provides that

"In case any default shall be made and shall

continue for thirty days as aforesaid * * * " there
may be a sale of the property by the trustee.
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Section 8 (Tr. pp. 724-727), permits the trustee,

"in the event of default and continuance thereof, as

aforesaid," to use foreclosure proceedings, instead

of entry and sale.

From the foregoing, it clearly appears that the

trustee had the right, after the default of January

1, 1928, and its continuance for thirty days, to com-

mence a foreclosure suit for the unpaid interest and

that no demand for the payment of interest was

necessary. It is almost a gratuit.v to cite any author-

ity that foreclosure for non-payment of interest is

proper when the mortgage so provides, and we

merely cite one text and one case:

''A default in the payment of interest stipulated

in the mortgage may constitute such a default as

will justify a foreclosure. Thus, where the debt
secured is payable at a future day, with interest

payable in the meantime at stated intervals, and
default is made in the payment of an instalment
of interest, a suit in equity may be maintained to

enforce the lien of the mortgage, so far as such
instalment is concerned, unless the instrument
discloses an intention that foreclosure should not
occur until the maturity of the debt, and likewise,

a foreclosure cannot be had before the maturity
of the principal debt where there is no stipulation

for a prior payment of the interest, or the mort-
gage provides that accruing interest shall be
added to the principal. Where the mortgage or
deed of trust so provides, a power of sale may be
exercised upon default as to an instalment of

interest, although the principal is not yet due, al-
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though, obviously, to justify such a sale, a default

must have occurred."

41 Corpus Juris, 856, 857.

Since the trust deed in question is not within any

of the exceptions expressed in the above text, nat-

urall.y, without any demand, this suit is good for the

interest past due at the time of the commencement

of the suit, which was then more than sixty days

over due. Since that time four subsequent instal-

ments of interest have become due and unpaid.

An interesting case is McFadden vs. May's Land-

ing Co. 22 Atl. 932 (N. J. E.), the bill was filed upon

the theory that principal as well as interest was

due. The lower court gave judgment as prayed. The

appellate court found that, under the terms of the

mortgage, interest was not due. It also found,

under a statute of New Jersey, that where the whole

of the mortgage money is not due and part of the

property cannot be sold without injury to the re-

mainder, then the whole shall be sold. Under that

statute the court held that, notwithstanding the suit

had been commenced for principal and interest, the

suit was good for the past due interest and that it

was proper to sell the whole property, it being a

railroad property and, nothing appearing to the

contrary, it would be presumed that part could not

be sold without injuring the whole. The opinion

concludes, "and I must therefore advise a decree
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for the amount of interest clue and unpaid and a

sale of the mortgaged property."

The New Jerse}^ statute seems a mere declaration

of the law as it othei'wise exists. The lower court

has found that the property is such that it must be

sold as a unit. There was against it not only the

past due interest, but receiver's certificates of

around $250,000. The sale, therefore, was good, as

a unit, any way it is viewed.

The main reason we cite this case is to show that

a suit, commenced for principal and interest, is still

good for interest alone, if it be found that the princi-

pal was not due when suit was commenced.

A provision for optional acceleration of princijDal

does not prevent foreclosure for default in interest.

Brown vs. Denver Omnibus Co. 254 Fed. 560 (C.

0. A. 8th Cir.).

This brings us to a provision of the trust deed

which seems to have been designed to meet just such

a question as is now raised b}'' the intervenor (Tr.

p. 722)

:

*'In the event of any sale, whether made under
the power of sale herein granted or by judicial au-

thority, the whole of the principal simis of th'C

bonds, if not previously due, shall at once become
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due and payable, anything in the bonds or in this

indenture to the contrary notwithstanding."

Such a provision, as to a private sale, has been

held valid, even against a purchaser from the mort-

gagor.

Tidwell vs. TTittmeier, 43 So. 782 (Ala.)

We do not see how any successful objection can

be raised to this provision. The intention is mani-

fest. It matters not how the trustee may have come

into court. It matters not whether there have been

informahties or not. If the default, whatever it

may be, is not cured in the length of time which must

elapse before actual sale, then the whole debt ma-

titres. And it is a salutary provision. If there is to

be a sale for any pui^pose then it is the part of wis-

dom to have the one sale for all purposes and to dis-

pose of the entire debt.

For the several reasons given, we submit that the

objections of the intei'venor, whether considered as

directed to Benham's demand or to the absence of

a demand, are untenable.

RECEIVER'S CERTIFICATES SUPERIOR
TO MORTGAGE LIEN. (Brief pages 59-64).

The cases cited by intervenor may be analyzed as

follows

:



92

Wood vs. Guaranty Trust Company, 128 U. S. 416.

This case does not involve receiver's certificates,

nor any principle applicable thereto. Furthermore,

following the language quoted by intervenor, the

Court added: ''We do not undertake to decide the

question here, but only point it out."

Kneeland vs. American Loan etc. Company, 136

U. S. 89; 34 L. E. 379.

The case from which the quoted language was

taken was a railroad case in which it was decided

that receiver's expenses could be given priority to a

mortgage. The quoted language, therefore, was not

necessar}^ to the decision and is mere dictum.

Farmers Loan etc. Co. vs. Burbank, 196 Fed. 539.

The case was almost ready to go to decree when

the public service commission intervened and re-

quested the Court to order the receiver to spend

$135,000 in reconstruction work and to make tlie

charges prior to the mortgage. Naturally the court

refused. The appellant would have made the de-

cision more clear had it quoted from the opinion

:

"It will be seen at a glance that the Court is

not asked to merely conserve and keep in repair

the property in its charge until an order of sale

can be made."
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Farmers Loan etc. Co. vs. Grape Creek Coal Co.

50 Fed. 481.

This case is mucli more closely in point than most

of those cited by intervenor. But it presents essent-

ial differences. The corporation was admittedly in-

solvent. Twenty-five per cent of the bondholders

resisted the application. There was no pretense that

money was needed for conservation or upkeep.

There was no showing of absence of available funds

for taxes and the main argument was that the re-

ceiver believed he could make the mine pay if al-

lowed to operate it.

Doe vs. N. W. Coal Co. 78 Fed. 62.

It does not appear that, when ordered by the

Court, the receiver's certificates were made a prior

lien. Apparently they were issued without their

status being fixed. Upon final hearing they were

declared superior to the lien of consenting lien

holders and inferior to those of non-consenting. This

citation, then, is authority for the superiority of the

certificates in the instant case, practically all of the

bondholders having consented and the Intervenor

being no bondholder.

Fidelity etc. Co. vs. Roanoke Iron Co. 68 Fed. 623.

A fraction of the syllabus sufficiently distin-

guishes the case,
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"A court of equity has no power, without the

consent of all lien creditors ***** unless it be
necessary to do so in order to preserve the exist-

ence of the property or franchises."

In our case we had both the consent and the ne-

cessity of preservation.

Int. Trust Co. vs. Decker, 152 Fed. 78.

This is another case in which it is recognized that

consent gives this power. "Except by the consent

of the mortgage lienholders, " is the phrasing.

Nowell vs. Int. Tmst Co. 169 Fed. 497.

The whole question in this case turned upon

whether the bondholders had or had not consented,

thus recognizing the effect of consent.

Merriam vs. Victor Placer etc. Co. 60 Pac. 997.

This was not a case involving receiver's certifi-

cates:

"The question *** is one of priority in the dis-

tribution *** between a mortgagee and unsecured
claimants for labor and supplies furnished the

mortgagor prior to the appointment of the receiver

and after the execution and recording of the

mortgage."

International Trust Co. vs. United Coal Co. 60

Pac. 621 (Colo.)
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This is a very interesting case, the first of those

cited by counsel wliich refers to the doctrine that a

rule, differing from that contended for by intervenor,

applies in cases of foreclosure of mortgage where

the application for a receiver is by the mortgagee.

It was sought, in this case, to extend the mortgage

principle to a receivership where the receiver was

appointed at the instance of an unsecured creditor.

Raht vs. Attrill (K Y.) 13 N. E. 435.

Not only were neither the bondholders nor trus-

tees parties, but the order for receiver's certificates

was made without any notice to them. What Court

would refuse to hold that they did not supercede

the mortgage?

The labor of answering the brief of Intervenor is

greatly augmented by the number of cases cited

w^iich do not at all meet the point under discussion.

Wiggins vs. Neversink L. & P. Co. 47 Misc. 315;

93 N. Y. S. 853.

The opinion is very brief. The receiver wanted

money to "put defendant's plant in condition to

run." The action was to foreclose a mortgage. It

does not appear who opposed the application, but it

was opposed by counsel. We assume by counsel for

the mortgagee, as no intervention is shown. The

application naturally was denied.
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Hooper vs. Central Trust Co. 32 Atl. 505 (Md.).

The certificates were issued not to preserve

property, but to pay unsecured claims against the

defendant.

Central Trust & Savings Co. vs. Chester etc. Co.

80 Atl. 801 (Del. Ch.).

This was a receivership instituted not by a mort-

gagee. It was based on defendant's insolvency.

Nevertheless it was held that such expenses in con-

serving the property as benefitted the bondholders

might be paid out of proceeds of foreclosure.

From the foregoing it appears that few, if any, of

the cases cited by intervenor support his contention.

We desire to submit a few authorities directly in

point.

Title Insurance & Trust Company vs. California

Development Company (Cal.) 152 Pac. 564:

"The appellant argues that the Court was with-
out authority to make the receiver's certificates

a lien prior to that of the bonded indebtedness.

We may assimie that the California Development
Company was a private, rather than a quasi public,

cor]:)oration. It is no doubt the general rule that

in case of such a coi^Doration

—

'the court will not, as against the objection of

a minority of the bondholders, issue receiver's cer-

tificates and make them a prior lien upon the mort-
gaged property, for the pui'pose of procuring
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funds to continue the management and operation

of the business, the power of the court to incur

liabilities being limited strictly to the necessary

care and preservation of the property during the

receivership.' High, Receivers (4th Ed.) Sec.

312 B.'

The power to supersede prior liens by certifi-

cates issued for the purpose of carrying on the

business of the corporation has generally been
limited to the case of railroad receiverships. Id.;

34 Cyc. 297. But there can be no question of the

right of the Court to give priority to certificates

issued to enable the receiver to carry out the

primary object of his appointment, viz., the care

and preservation of the property. The appellant

argues that some at least, of the expenditures for

which leave to issue certificates was asked were

designed, not to preserve the property, but to en-

large and extend the system and for other pur-

poses. No specific part of the evidence is re-

ferred to in support of this claim. It is sufficient

to say, in answer, that our own reading of the

record satisfies us that there was ample evidence

to justify the conclusion that all of the expendi-

tures authorized by the court were required for

the actual care and preservation of the property

committed to the receiver's custody."

Lockport Felt Company vs. United Box, Board &

Paper Co. 70 Atl. 980 (N. J. E.)

:

"From the cases above cited and from the con-

stant course of practice in this state the rule may
be deduced that, in case of private corporations,

the court may authorize its receiver to borrow

money upon the faith and credit of all the prop-

erty of the corporation, and authorize the issuing

of securities which shall displace all prior liens
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and incumbrances, but only for one purpose, viz.,

the preservation of the property and the expenses
of realizing upon it by a sale. This necessity

should be imperative and paramount, and under
no other circumstances can a court justify itself in

attempting to undermine prior liens.

"The rule which forbids the displacement of

prior liens by receiver's certificates, at all events

in the case of private corporations, is not the rea-

sonable rule. It goes too far. It may well be that

one of the chief reasons for appealing to the court

to appoint a receiver is that the property may be
l^reserved from spoilation or destruction; and if,

after the court shall have assumed to care for the
property, it finds that there is no income to sup-

port it, and that the court has no power to pledge
the property for its own preservation or realiza-

tion, the original action in appointing the receiver

would l)e futile. Under no circumstances would
the court be justified in authorizing its receiver

to borrow money and make the obligation there-

of a first lien on the property of a private cor-

poration by the displacement of existing liens for

the mere purpose of continuing the business in

which the company was engaged, unless possibly

in a case in which it satisfactorily appeared that

the continuation of the business was absolutely

essential to the preservation of the property in the
receiver's custody. In the case of a private cor-

poration this necessity is made the criterion.

"In addition to the limitations thus set to the

power of the court, it may be well to add that in

every case the power now appealed to is an extra-

ordinary one, and is liable to abuse unless exer-

cised with the utmost caution. The court should
be satisfied by a prex3onderance of circumstances
that no other course could be successfully adopted,
and that practical ruin would ensue if the author-
ity were withheld. All the facts should be ex-
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hibited which make the necessity apparent, all

the parties affected should be notified, and a full

hearing accorded to all objectors."

One of the most interesting cases we have read

upon Receivers, their certificates and their general

duties, is,

Cox vs. Snow 273 Pac. 933 (Id.)

It discusses certain fundamentals not ordinarily

presented. There is much loose language in cases

that courts have no "power" or no "jurisdiction"

to order receiver's certificates made a lien prior to

a mortgage in cases of private corporations, except

upon consent. We have always considered such

language as being ill-advised and unsound. "Con-

sent" never gives power nor jurisdiction. There-

fore the power and jurisdiction must exist even in-

dependently of consent and w^hat the Courts should

have said is, that, in certain private corporation

cases they would not exercise that power without

consent.

Cox vs. Snow covers this point.

"Fundamentally the courts have as much power
to issue receiver's certificates in the case of a
strictly private enterprise as in the case of a quasi
public one. In the case of private enterprises, they
have not, however, assumed the same right to dis-

place vested interests which they had assumed in

the case of railroads. Montgomery Coal Corpora-
tion V. Allais, supra. See, also note in 40 A. L. R.
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244. Where the certificates have been issued for

any other purpose than preservation in connec-
tion with private enterprise, they generally have
been made subordinate to existing liens, or, if

given priority, the rights of existing lienholders

have been waived. '

'

The Court also discusses preservation and inti-

mates that it may include operation, although not

ordinarily given that significance.

"The question of whether a certain purpose is

one of 'preservation' or something else is purely
relative. Basically, everything a receiver does is

for 'preservation'. The order appointing a re-

ceiver usually reads that he is appointed for the

purpose of 'protecting and preserving the jDrop-

erty'. Even where the receiver operates a rail-

road, he is presei*ving the property for the public,

the creditors, or the stockholders. But where the

courts make a distinction between 'preservation'

of the property and the 'operation' of the prop-
erty, preservation is usually used in a naiTow
sense, meaning the prevention of the destruction

of the property."

There is further discussion, too detailed to quote

in full, to the effect that the Court may defer a sale

for a reasonable time to effect a beneficial sale, but

that where there must be a sale it should be held at

the earliest practicable moment (citing Union Land

& Cattle Co. cases from this C. C. A.) ; that the court

should not, except under unusual circumstances,

order certificates for operating purposes, that, "the

propriety of issuing the certificates, as distinguished
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from the power to issue tliem, is largely discretion-

ary with the receiver and the trial Court". Then

the Court said, page 937:

"The entire receivership proceedings were be-

fore the trial Court which granted the receiver

authority to issue the certificates. A fair infer-

ence from the facts is that in the receiver's judg-

ment the certificates should issue and that a

present sale of the property would entail sacrifice.

The fair inference, if not the express terms of the

stipulated agreement, is to the effect that the inter-

ested parties who made the stipulation—that is,

the receiver, the b<jard of directors, and the pro-

testing stockholder—considered that a present

sale would entail sacrifice, and we must conclude

by reason of the above that the trial court was
of the same mind."

We submit that the foregoing very largely covers

our case.

The cases cited by intervenor and the contentions

mad-e by him are made without due regard to the

facts in this particular case.

This is a suit brought by a mortgagee. The mort-

gagee represents every bondholder. Tlie receiver

was appointed at the instance of the mortgagee and

the defendant consented to the appointment. (Tr.

p. 64). While the original application to borrow

funds (Tr. pp. 69-76) and the application for the

right to borrow additional funds (Tr. pp. 90-93)

were made by the receiver, both applications were

consented to by the complainant and the complain-
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ant still not only consents but insists that the re-

ceiver's certificates be a lien superior to the mort-

gage. We are, therefore, within all of the cases hold-

ing that receiver's certificates can be made superior

to a mortgage when the mortgagee consents.

Not only did the complainant consent, but there

was an express consent by the representative of

nearly all of the bonds. (Tr. pp. 72, 80, 392, 393).

The evidence upon which the original application

was granted is not presented upon this appeal and

it will be presumed that it completely supported all

of the allegations of the application. The Court so

found. (Tr. p. 83).

The present objection of the intervenor presents

almost an amusing situation. Following the grant-

ing of the original order, and before the final order

was signed and filed, the intervenor filed a motion

to limit the order appointing receiver, by eliminat-

ing the provision for his carrying on mining opera-

tions and business of the defendant, (Tr. pp. 77-79).

He also filed a notice of motion to vacate the minute

order, (Tr. pp. 81, 82). These motions were heard

upon June 7th and 8th, 1928. Mr. Kirchen testified

fully. (Tr. pp. 608-637). His testimony showed that

pumping was absolutely necessary to the preserva-

tion of the mine and that complete mining opera-

tions, with a cliance of saving the property for

everyone, would cost no more than pumping alone,
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as pumping then must carry necessary fixed cliarges

(Tr. pp. 539, 610, 611). The testimony referred to was

not the testimony given upon the hearing of the

original application, but was in the nature of a re-

call of Mr. Kirchen for cross-examination, the ex-

amination being conducted by Mr. Griffith. Kir-

chen 's testimony was so convicing that Mr. Griffith

was completely won over to Mr. Kirchen 's view, as

shown by Mr. Griffith's remarks to the Court. (Tr.

pp. 617-621, 629-634). We quote from page 632:

"I do not see, frankly, that the intei^enors are
in a position, where in attempting to apply the
rule in view of all that Mr. Kirchen has shown to

the Court, they can insist that he be curtailed in

these operations where they are limited to the ex-
tent to which he has indicated, and may be pro-
ductive of great good in a substantial way by the
intrinsic values of the ores themselves, and by the
position which the coi-poration and the stock-

holders may be in with reference to an ultimate
possible redemption or sale of the mine upon more
advantageous terms than if this work were not
conducted. '

'

As a matter of fact all counsel concluded that the

intervenor was satisfied, and that all the intervenor

wanted was to be admitted upon a parity with other

bondholders. This is the only reasonable inference

from the correspondence between Kirchen and

Pinney immediately following. Pinney, by the way,

was the intervenor 's backer and the only one to be

considered. This is apparent not only from all the
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correspondence between Kirchen and Pinney, but

from intervenor's own testimony (Tr. pp. 308-347,

see particularly 346, 347). It is also apparent from

the use by Mr. Griffith of "Intervenors" and

"the}"" in the language just quoted.

Under date of June 9th, 1928 (Tr. pp. 336-340)

Kirchen wrote Pinney a letter in which he offered

to get Pinney his full bond quota and to include any

of Pinney 's friends in the offer. Pinney replied

(Tr. pp. 488-493) under date of June fifteenth, de-

clining the offer. We call particular attention to

the fact that Pinne}^ expressed anxiety upon any

reorganization that the "directors and heavy stock-

holders", of whom the intervention so bitterly com-

plains, "ought to agree to take their proportion of

the stock." Apparently, although claiming that they

were thieves, he was still willing to permit them to

finance the company if he was taken care of. In this

same letter Pinney positively declines to take the

offered bonds and to come in upon a parity with the

other bondholders. Here was an offer to give ex-

actly what he complained had not been given him.

He not only declined the offer, but set up a counter

proposition that he and his friends be given more

favorable terms than the other bondholders. Not-

withstanding such a proposition Kirchen still

further endeavored to satisfy Pinney by a letter of

June 18th, 1928 (Tr. pp. 340-345), but without suc-

cess. Going into the details of this correspondence
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is almost a digression from the main point, but we
want it before the Court. The main point is that

the intervenor actually, through his attorney, con-

sented to the issuance of the original receiver's cer-

tificates upon the terms of the application, and that

subsequent correspondence with Pinney developed

no resistance upon this point.

Very significant evidence of the fact that com-

plainant and even the Court considered all objec-

tions of the intervenor to have been withdrawn, is

the fact that there is no order denying either of the

intervenor 's motions. Counsel for the intervenor

must himself have considered the motions as in

effect withdrawn or he would have insisted upon a

ruling.

To the application for an order to borrow addi-

tional funds (Tr. pp. 90-9J:) the intervenor did file

objections (Tr. pp. 94-97). The application was

granted. (Tr. pp. 97-102). It is to be noted, how-

ever, that the objection goes only to the issuance of

further certificates and does not go to making them

a lien prior to the morgage. The intervenor must

stand uxDon his objections, which are confined to the

issuance of any further certificates whatever.

Furthemiore, the objection does not go to pmnp-

ing operations and the attendant fixed charges,

amounting to $25,000 a month. It seems to have been

conceded that this was an absolute necessity to the
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preservation of the mine. In fact, upon the trial, Mr.

Griffith expressly limited his objections to "the

continuance by the receiver from this date of the

expenditure for further development or exploration

work". (Tr. p. 374). Pumping, with attendant fixed

charges, cost $25,000 a month (Tr. pp. 301, 302, 306).

Production carried the cost of mining and explora-

tion, so that the additional work of mining and ex-

ploration, cost no more than pumping alone. (Tr.

pp. 301, 302, 306). Exploration was necessary to the

development of new ore bodies, so that production

could be sustained. There was also the possibility

of the development of such an ore body that the re-

ceivership would be a success, debts paid out and

the mine restored to the stockholders.

From the foregoing it is apparent that the only

objection of the intervenor was to mining and ex-

ploration, which was being carried on by the re-

ceiver from production alone and was not a burden

upon the receivership nor upon the stockholders

and was the only possibility of saving the mine for

the stockholders.

It follows that the purpose of the certificates was

only for the preservation of the property and that

the intervenor has actually consented to the issuance

and lien of these certificates for that puipose.

The present contention of the intei'venor is
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further evidence of the lengths to which he and liis

friend Pinney will go in their efforts to secure spe-

cial favors. As Pinney said in his letter to Kirchen

of March 21, 1928 (Tr. p. 487) ''I still contend I am
not in the same class as the ordinar}^ stockholder."

He certainly is not. The ordinary stockholder be-

lieves that everything possible was done for him and

for the mine and offers no objection to the fore-

closure. Pinney and the intervenor alone are look-

ing for special favors.

The testimony supporting the second application

to issue receiver's certificates is not before this

Court, consequently it will be presumed fully to

have borne out the allegations of the application,

which the Court found to be true. (Tr. p. 98).

The record does not show that the intervenor pre-

served any exception to the order.

But the intervenor never was and is not now in

any position to object to the receiver's certificates

nor their paramount lien. The intervenor is not a

bondholder and never was a bondholder. He inter-

venes as a stockholder only. He made his complaint

on behalf of himself and others similarh^ situated.

(Tr. p. 34). It is no concern of a stockholder whether

receiver's certificates are superior or inferior to a

mortgage.

We again call attention to the fact, that, while
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this rcocivorship has been attended with disappoint-

ments, while ore bodies, the existence of which in

paying quantities seemed certain, were found not to

exist, or insufficient in quantity, while unexpected

geological faults have developed, all of which con-

ditions resulted in a failure to save the mine from

foreclosure, nevertheless the expenditures have not

exceeded the j)rice of merely conserving the prop-

erty. Whenever the question came up it was the un-

disputed testimony that it cost no more to mine,

mill and attempt to develop new ore bodies than it

would have cost merely to maintain the pumps in

operation and meet necessary fixed expenditures.

The delay in foreclosure has been occasioned solely

by the activities of the intervenor, who is likewise

responsible for the major amount of receiver's cer-

tificates outstanding. Had the mine been shut down

it would have been a total loss to everyone, includ-

ing the intervenor. The entire workings would have

been flooded within a few days b}^ vast quantities

of water. Since it would cost no more to continue

the mine as a complete going concern than it would

have cost merely to maintain it free from water the

Court wisely permitted the receiver to continue the

normal workings of the mine. The returns from

those nonnal workings took up the entire excess

over the cost of pumping alone, and there was al-

ways the possibility of the development of such an

ore body as would have saved the mine for every-

one. The receiver's certificates are, therefore, en-



109

tirely within the rule of issuing certificates for the

conservation and preservation of property. The

working of the mine was entirely ancillary and sub-

ordinate and was entirely taken care of by produc-

tion. Far from being, as claimed by intervenor, any

kind of a device to steal the mine, these receiver's

certificates were intended as much for the protec-

tion of stockholders as for any other purpose. They

kept alive the possibility of success. When Kirchen,

one of the alleged conspirators, was asked how he

would feel if, during the receivership, he could make
a real strike and save the mine for the stockholders,

he replied "that would be the happiest moment of

m}^ life", and no one who heard him doubted his

sincerity.

Finally, let us observe, that in preserving the

mine and carrying on mining operations, the re-

ceiver was doing exactly what he was bound to do

by the terms of the mortgage. The mortgagor

covenanted

:

"That during the term of this indenture it will

conduct mining operations continuously upon its

properties and will not discontinue its pumping
operations nor permit its mines to be submerged
or flooded, * * *." (Tr. p. 715).

It also covenated:

"In that event (suit) the trustee shall at its

option as a matter of right, be entitled to a re-



110

coivorsliip pending any such suit, of all the mort-
gaged property, and income thereof, and of the
business of the Company as part of the security

hereby i)ledged and without reference to other
considerations." (Tr. p. 725).

PREJUDICE RESULTING FROM THE
ISSUANCE OF RECEIVER'S CERTIFI-

CATES. (Brief, pp. 64-71).

Intei^enor protests because this sale was made

not only pursuant to decree, but also by the receiver,

as a receiver, in order to secure funds to discharge

his trust and to clear up the receivership. There

seems little in the argument made by the intervenor,

apart from a statement of facts and a claim of preju-

dice. There is no question of the jurisdiction of

the Court to order a sale by a receiver, in fact it was

his duty to sell the property and conclude the re-

ceivership. It was also his duty, in his capacity as

the officer appointed by the Court, to make a sale

under the decree of foreclosure. Hie had two sep-

arate orders under which he could act. He had two

separate duties to perform. Naturally he could not

make two separate sales and he made but one. If

the interested parties availed themselves of two

separate remedies, and one was less acceptable to

the intervenor than another, we do not see how that

has any bearing upon the right of the Court to

direct and the receiver to act under both authoriza-

tions. Apparently the inten^enor admits that if

there was any infirmity in the decree which ordered
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a sale of both real property and personal property

in a unit, without redemption, that is cured by the

receiver's sale. To sa}" that the receiver's sale ac-

complished this end in no way operates as an argu-

ment agamst the use of this method. If the right

to use such a sale existed the interested parties

were entitled to use it and all interested parties,

except the intervenor, were agreeable to its use. The

intervenor is not even prejudiced because the inter-

venor has never shown that he, or any other stock-

holder, or the corporation, either offered to or could

have redeemed. The intervenor w^as not even a bid-

der at the sale. He was only a protestant.

The cases cited upon pages 71-73 of intervener's

brief have no bearing upon the sale by the receiver,

which this subdi^dsion of the brief seems to be in-

tended to attack, yet we analyze them.

Hoyle vs. Plattsburgh Railway Co. (N. Y.) 13 Am.
Rep. 494.

Rolling stock of a railroad is personal property

and when mortgaged without realty and not as a

chattel mortgage cannot be sold under a realty mort-

gage. Held that the rolling stock did not pass under

a sale of the real property.

Ours was a real and a chattel mortgage, and was

recorded as both.
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Covington and Lexington E. R. Co. vs. Bowlers

Heirs, 9 Bush (Ky.) 468.

Where a director purchased property of a cor-

poration v^^ithout consent of the corporation or the

Chancellor hy whom the sale was ordered, it was

held that the corporation had the right to surrender

of the property to it upon placing the director in

statu quo.

Our sale was not to a director and the decree pro-

vided for purchase by the bondholders. We hear

nothing from the intervenor about placing the pur-

chaser in statu quo.

Wilkinson vs. Bauerle (N. J.) 7 Atl. 514.

When a director of a coi^oration, buys at non-

judicial sale, propert.y of an insolvent corporation,

if the sale is not made in good faith or does not pro-

duce full value the directors will be answerable to

creditors. In our case we have a judicial sale, and

no controversy with any creditor.

Hitherto we have failed, as we commented upon

intervenor 's cases, to call attention to the fact that

the great bulk of those cited concern surreptitious

private sales, not judicial sales. In the present case

we have a judicial sale made nearly 12 months after

suit was started and nearlv 10 months after the
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intervention. There was ample opportunity for the

intervenor, or any one else, to organize a bidding

syndicate if they considered the property worth it.

Please note that every dollar contributed by bond

purchasers and from the sale of receiver's certifi-

cates has actually and with the best business judg-

ment which could be commanded, gone into the

propert}^; that the intervenor offers no remedy, no

equit}^ and only seeks to derive some possible bene-

fit at the expense of those who have kept the prop-

ert}^ a going concern, that he still has a chance to

come in with the purchaser upon equal terms, but

declines. Please note further that there is no proof

whatever of inadequacy of the consideration paid

b}^ Cole.

Patterson vs. Portland Smelting & Refining

Works (Or.) 56 Pac. 407.

We think the intervenor must have cited many
cases without reading them. Here the Court held

that directors who were creditors could purchase at

public sale and upheld a purchase price of $9500

although there was evidence that it was worth more.

The Court said, pp. 410, 411:

''But, notwithstanding the fiduciary relation

which exists between a principal and agent, it is

often necessary for a corporation to borrow money
or to incur debts in the purchase of property to

enable it successfullv to carrv on the business in
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which it is engaged, and, as the stockholders and
officers of a corporation are presumed to be the

persons who are most interested in its success,

they may advance money and loan credit to it, and
in doing so they are, as far as the particular trans-

action is concerned, to be regarded as strangers,

and thereby acquire the same rights which inure

to strangers. 4 Thomp. Corp. Sec. 4460. Gould
vs. Rv. Co. 52 Fed. 680; Harts vs. Brown, 77 111.

226; Steel Co. vs. O'Donnell, 156 111. 624; 41 N. E.

185; Forster vs. Mill Co. 16 Mo. App. 160; OH Co.

vs. Marburv, 91 U. S. 587; Gordon vs. Preston, 1

Watts. 385.'"

There is something in the opinion now under dis-

cussion, to the effect that when there is a direct

attack upon the good faith of a purchase by a direc-

tor from his corporation, the burden is upon him

to show adequacy of consideration. So far as con-

cerns that doctrine, in this or in any other case cited

by Intervenor, and also in reply to that point wher-

ever raised in the brief, let us now say, that the in-

adequacy of the consideration is not a point men-

tioned in the memorandum of errors; that the inter-

venor introduced no evidence upon the value of the

property at any time; that this sale was made at

public auction, that the decree set an upset price

of $627,000 (Tr. p. 161) which was the sum bid by

Cole for the property (Tr. case 5937 p. 21), that the

intervenor 's counsel attended, objected, yet made no

bid; that not only was there a public sale, but the

sale was made subject to confirmation by the Court;

that there was a hearing upon confirmation and ob-
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jections by intervener; that those objections did not

indude inadequacy of consideration and that no evi-

dence of madequac}^ nor of the vahie of the prop-

erty, was offered by the intervener, even upon con-

firmation of sale; that the evidence of complainant

and of defendant was constantly that the property

was of "speculative value" and the experience dur-

ing the receivership has so shown. It finally ap-

pears that Cole paid $627,000 for a property of

' ^speculative value", which was such when he

bought it, demanded further large outlays, and

might never prove a success.

Cole was not even a director, but if there is any

burden at all upon the directors it certainly has been

shown that more than its worth was paid for a

worked out mine in which there had been a fruitless

endeavor to locate further paying ore bodies.

Coombs vs. Booker, 31 Mont. 526; 79 Pac. 1.

This was an independent proceeding attacking a

previous transaction. Two days after sale the direc-

tors redeemed the property for themselves and

thereby made a profit for themselves. Great profits

to themselves following the sale were proven

against these directors. Proof of such profits, the

surreptitious redemption and other facts entirely

differentiate the cited case from the one before the

Court.
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Fagan vs. Stuttgart etc. Co. (Ai'k.) 120 S. W. 404.

The only possible value of this ease to Interveuor,

so far as we can see, is its more or less obiter state-

ments of law, for it was held that the corporation

and its stockholders were estopped to attack the

sale.

ERROR OF DISTRICT COURT IN DE-

CREEING SALE FREE FROM REDEMP-
TION. (Brief, pp. 71-73).

We shall not undertake separately to analyze the

cases cited under this heading. Ordinarily Federal

Courts do follow state redemption statutes. There

is no doubt of the existence of a real property re-

demption statute in Nevada. The trouble is that

Nevada has no redemption statute applicable to the

sale of real and personal property constituting one

integral unit. The holding by Federal and even by

State Courts is that real property redemption sta-

tutes cannot be made to apply in such cases and

therefore do not apply. None of the cases cited re-

motely touch this point. The Intervenor was ap-

prised in the lower Court of the precise question in

issue and of the cases which support our contention.

In his brief the Intervenor has cited no contrary

authorities and if he has any we think it rather dis-

ingenuous that he did not present them in his

opening.
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We now quote upon this subject from our brief

in the lower Court:

''ALL THE MORTGAGED PROPERTY, REAL
AND PERSONAL, SHOULD BE SOLD IN
ONE PARCEL WITHOUT RIGHT OF RE-

DEMPTION.

The foundation for this was carefully laid in the
evidence. Mr. Kirchen testified at length, giving
all necessary facts, that the real and personal
l^roperty constituted one unit, that to take away
the personality would ruin the realty and that a
severance of the personalty would immeasurably
lessen the value of the latter. He also told of the
special adaptibility of the personal property
equipment to this particular realtv. (Tr. pp. 300-

304).

When we first considered the method of sale of

this property, we confess that we were puzzled.
Must we decide at our peril what was personalty
and what realty and sell separately? If then we
did that, could the purchaser of the personalty
remove it, it not being subject to redemption, and
ruin the mine? Why could he not, if the realty
were subject to redemption? How would the bur-
den of the bonds and the receiver's certificates

be apportioned to the two classes of property?
Was it possible that this present coalition of real

and personal property into one real, workable
unit had to be destroyed?
The question was too serious to be decided by

speculation. We went to the books and we found
the answer, which is, that in such cases redemp-
tion statutes do not apply and the property is sold

as a unit and without redemption.
The rule seems first to have been laid down in
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connection with mortgages and the theory seems

to have been that when real and personal prop-

erty are mortgaged together as component parts

of a going concern the mortgagor thereby waives

the right of redemption as to the real property

and the whole plant may be sold together without

redemption.
Ordinarily, a right of redemption cannot be

waived in advance. But the law implies a valid,

legal waiver, when both classes of property are

mortgaged as a unit. The argument is that the

parties have so confused and intermingled the two
classes of property that the redemption statutes

are inapplicable, that they cannot be made to

apply.

Apparently the mortgage was drawn with this

in mind, for we read in Section 2 of Article VI,
concerning the mortgagor:
'Nor will it, after any such sale or sales, claim

or exercise any right under any statute to redeem
the property so sold, or any part thereof****'

The leading case upon this subject seems to be
Hammock vs. Farmer's Loan & Trust Co. 105 U.S.

77; 26 L. Ed. 1111.

In some subsequent cases the contention has
been made that the rule applies onl}^ to public

service corporations and is based upon inconven-
ience to the public, })ut courts have repeatedly
pointed out that while the Federal Supreme Court
did mention inconvenience to the public, it act-

ually based its decision upon the ground of the

impossibility of applying redemption statutes to

such a situation.

Recognizing the practical difficulties of apply-
ing redemption statutes to unit plants, some courts
have gone still further, have abandoned the con-

tractual relations as a basis of their decisions and
have applied the rule to foreclosures in mechanics
lien cases.
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National Foundry etc., Co. vs. Oconto Water Co.,

52 Fed. 43, 59 (C. C, E. D. Wis.)

Cont. & C. T. & S. Bank vs. Corey Bros. Const. Co.

208 Fed. 976, 984 (C. C. A. 9tli Cir.)

Amon^ the many cases where the rule under
discussion has been applied, we cite the following:

Pac. N. W. Pkg. Co. vs. Allen 116 Fed. 312 (C.

C. A. 9th Cir.)

Nat'l Bank of Commerce vs. Corless (Mich.)

186 N. W. 717.

Farmers L. & T. Co. vs. Iowa Water Co. 78 Fed.
881, 889, 890 (C. C, S. D. la., E. D.)

Simmons vs. Taylor, 38 Fed. 682, 694 (C. C,
S. D. la., C. D.)
Am. Loan & Txaist Co. vs. Union Depot Co. 80

Fed. 36 (C. C, D. Wash., E. D.)

McKenzie vs. Bismark Water Co., 71 N. W. 608,

614, 615 (No. Da.)

This case is extremely interesting in that the point

appeared new to the Court, wliich first decided ad-

versely and then, upon rehearing, completely re-

versed itself and admitted its fomier error.

Title Ins. & Trust Co. vs. Calif. Dev. Co. (Cal.)

152 Pac. 542, 555.

Hewitt V. Walters (Id.) 119 Pac. 705, 708; Ann.
Cases 1913 C. 35, 38.

Watkins vs. Minn. T. M. Co. (Minn.) 42 N. W.
• 862.

High on Receivers, 4th Ed. Sec. 199C.
Blair vs. 111. Steel Co. (111.) 42 N. E. 895; 31

L. R. A. 269.

3 Fletcher Corp. P. 2372 Sec. 1388.
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Many other cases could be cited.

We quote from Pac. N. W. Pkg. Co. vs. Allen,

Supra, pages 314, 315:

'The general doctrine applicable to this case is

not confined solely to railroad i)i'operty, nor to

cases where the general public is interested. It

has been applied to canals, telegraphs, telephones,

and electric Hght, gas, and water plants, as well

as railroads; and in all such cases it has been held,

under a great variety of circumstances and con-

ditions,—some stronger and others less in degree
than presented in this case—that the entire prop-

erty should be sold as an entirety, without the

right of redemption, notwithstanding the pro-

visions of state statutes where the property is

situated allowing redemption of real estate. Na-
tional Foundry & Pipe Works vs. Oconto Water
Co. (C. C.) 52 Fed. 43, 58; Columbia Finance &
Trust Co. vs. Kentuckv Union R. Co., 9 C. C. A.

264, 60 Fed. 794, 802; Fanners' Loan & Trust Co.

vs. Iowa Water Co. (C. C.) 78 Fed. 881, 889, et

seq., and authorities there cited; McFadden vs.

Railroad Co., 49 N. J. E. 176, 190; 22 Atl. 932, 937.'

'The true doctrine upon which the principles

above cited are founded is that of necessity arising

from the condition and character of the property
mortgaged, although it is in several of the cases

based upon the public or quasi public character of

the corporation whose property is to be sold. But
even if it should be conceded that the public or

quasi public character of the corj^oration or prop-
erty is in any manner essential to the application

of the rule, it exists in this case. The record dis-

closes the fact that the entire interest of the appel-

lant was mortgaged, including "all the right, title

and interest the said first party has in or to that

certain piling, roadway, or approach to the wharf
and other structures above mentioned, from the
main upland to said wharf and other structures,
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wliieli said approach connects said wharf and other

structures with the upland". It cannot be said

that the cannery buildings and other structures

erected by appellant upon the premises mortgaged
in any manner change the public character of the

wharf or destroy the interest of the general public

in the maintenance and use of the wharf, roadway,
and approach; hence the reason assigned in the

railway cases for not following the statutory pro-

visions for redemption, or selling the property in

separate parcels, are applicable to this case.'

It will be noted that, when the claim was made
that the rule applied only to jDublic service cor-

porations, the court, while not admitting the con-

tention, pointed to the public character of one ele-

ment of the property, the wharf. If the intervenor

should make such a contention, the present case

contains the same answer. The defendant has a
standby contract with the local power company to

furnish electricity, by one of its Deisel engines,

to the surrounding mines, in case the plant or

lines of the power company go out ; and it actualh^

has rendered this service in the past: One of the

Deisel engines is out of repair and the other is not

now being used since it is being held in reserve

for this very purpose. To use it regularly might
put it temporarily out of connnission just when an
emergency demanding its use might arise.

The Michigan case, the second above cited, was
one in which the rule was applied to a creamery
whose property consisted of realty, personalty
and milk routes of intangible value. It is a state

Court case and all the property was in Michigan.
The Court ably discussed the rule and held that,

^It appears to us that, instead of a rule applic-

able only to quasi-public utilities, it is applicable

to them because their property is so intermixed
that it would be impracticable to make a sale in

any other way.'
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The Court also said,

'It seems to us that the exigency which permits

a receiver to be appointed to keep the plant in

operation also furnishes a reason for selling the

property as an entirety upon a short sale without
redemption'.
In the case in 208 Federal the court said,
' Wherever the property and franchise described

in the lien is so blended together and reciprocal in

its use that to divide it and sell each part separ-

ately would destroy or greatly impair the value
of the same to the serious detriment of both public

and private interests, the decree should be made
for the sale of the same as an entirety and with-

out redemption, notwithstanding provisions of the

state statutes where the property is situated allow-

ing the redemption of real estate'.

We forbear quoting further from the cases cited.

Other cases, not cited in this brief, are given in the

opinions of the cases we have referred to.

We believe the foregoing fully establishes the

rule we have invoked and we are now notifying

the intei*venor that we do invoke this rule."

The foregoing is taken from our brief in the lower

court.

We submit that the authorities just cited com-

pletely defend the course adopted. We are also in-

clined to tliink the intervener, if confronted with a

like situation, would have found this course the only

solution of the problem presented, and would have

adopted it.

To the foregoing we now wish to add our discus-
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sion under "QUESTIONS OF PUBLIC POLICY
AND PUBLIC INTEREST", which will be found

a page or two infra. Mining in Nevada is ''the

paramount interest" and a "public use". Such

being the case, mining properties in Nevada are in

the nature of public service corporations and the

holdings of all the cases above cited, bearing upon

public service corporations, are directly applicable.

AFFIRMATIVE ARGUMENT

In the foregoing we have largely confined our-

selves to replying to the appellant 's brief. Naturally

this involved considerable affirmative argument

where it logically applied to the subject under dis-

cussion, and we trust we have not embarrassed the

Court in the orderly consideration of this case by

introducing, more or less out of order, some of our

affirmative argument. In justice to ourselves may
we state that while the typewritten transcript on

Appeal was filed with the Clerk, Sept. 4, 1929, (Tr.

p. 757), we did not receive the brief of Appellant

until Sunday, January 19th, 1930. To avoid asking

for a continuance it has been impossible to analj^ze

all of the cases submitted by counsel, cover the im-

portant points presented and make this brief as

orderly or concise as w^e should have wished. We
have been compelled to do the best we could do under

pressure and trust the Court will pardon both the

length and the order of this brief.
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QUESTIONS OF PUBLIC POLICY AND
PUBLIC INTEREST

We believe these questions are worthy of con-

sideration and that the lower Court recognized

them in its opinion. Mining properties in Nevada

occupy a position which is unique. We do not think

anv other state regards them as Nevada does.

"Mining for gold, silver, cojDper, lead, cinnebar
and other valuable mineral, is the paramount
interest of this state and is hereby declared to be
a public use."

Statutes of Nevada for 1887, page 102; Revised

Laws of Nevada Sec. 2456.

This act is still in force. Judge Norcross in his

opinion said:

"In this case it must be comprehended that we
are dealing with a precious metal mine and not

the ordinarv commercial or industrial enterprise."

(Tr. p. 606).

From this quotation and from the statute cited

we are justified in concluding that the Court con-

sidered, and rightfully considered, that in many

particulars the defendant was not an ordinary pri-

vate corporation, but was actually rendering public

service. Where mining is declared the "paramount

interest" of the state and a "public use" the impli-
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cation is that the public is directly interested in its

continued operation. The court was therefore justi-

fied in taking into consideration, and undoubtedly

did take into consideration, that the public interest

demanded that the mine should be kept in operation

during the period of the receivership; that the

workers engaged in actual mining should not be laid

off; that the little town of Tonopah should not be

deprived of the revenue to itself coming from the

laborers engaged in mining; that these laborers

should not be left without means of subsistence.

This being the case, even had there not been a con-

sent to the issuance of receiver's certificates, the

same considerations which existed for making such

certificates a lien prior to mortgages in cases of

public service corporations, actually existed in this

case. The public interest demanded that the mine

be operated for the welfare of the people. This same

consideration applies to the sale of the entire prop-

erty as a unit, and every one of the great volume of

cases which hold that i^roperty of a public service

corporation can be sold in a unit as a going concern,

and should be so sold, applies to the present case.

The Nevada statute we have quoted may be new

to this Court, but the policy declared by it has been

followed in tliis state for many years, and if there

appears any occasion for so holding we believe that

this Court is amply justified in holding that, at least

for all pui-poses of being preserved as a going con-
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eern aud for all rights and remedies connected there-

with, mining corporations in Nevada partake of the

nature of public service corporations.

FRAUD CHARGES DO NOT AFFECT
COMPLAINANT

It is the position of the complainant that the

trustee is unaffected by the charges of fraud made

by the intei'venor. It is true that the trustee is

charged with being the agent of the alleged conspir-

ators, but there is not one particle of evidence to

that effect, and that charge stands wholly imsup-

ported by the evidence. It is further the position of

the complainant that the intei^s^enor's charges of

fraud have not been proven and that even though

the alleged fraud were, if proven, a bar to the action,

the intervenor has wholly failed to jDrove any fraud

at all.

It would seem to be fundamental that it cannot be

the duty of a trustee, especially in connection with

coupon bonds, to satisfy itself of the status, with

reference to the corjDoration, of the holder of each

outstanding bond, and that when any step is taken

by a bondholder, or a group of bondholders, in ac-

cordance with the provisions of the mortgage, such

steps shall be valid so far as the trustee is con-

cerned.

Much of the argimient of the intervenor seems to
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be based upon the theory that the trustee has been

proven to be the agent of the accused bondholders

and, as such, chargeable with the fraud it is claimed

they have perpetrated. But there has been no par-

ticle of proof upon that subject. There has neither

been direct evidence nor anv other evidence from

which it can reasonably be inferred. Not only does

the trustee represent the bondholders complained

of, but it also represents a large number of holders

who are bona fide holders and for value and against

whom no fraud whatever is charged. Does the inter-

venor claim that the trustee sboidd not protect their

rights ?

The real mortgagee is the trustee and where the

mortgagee is not shown to be a party to the fraud

th-e mortgagee may foreclose.

Albanv Savins^s Bank vs. Kingsburv-Leahv Co.,

178 X. Y. S.I95, 196.

Mvers vs. Indiana Minins^ Companv (Or.) 168

Pac. 719, 721.

Land Title Co. vs. Asphalt Co. 127 Fed. 1-15 (C. C.

A. 3rd Cir.)

(Read particularly par. commencing bottom
page 14).

The evidence is that the entire outstanding bonds

to the amount of $265,000 were sold for cash and

that the prcx^eeds went into th^e property. (Tr. p.

508). A corporation receiving and retaining money

borrowed is estopped to set up irregularities, al-
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leged defects and tlie like in the execution of the

mortgage as a defense to a foreclosure suit.

Big Creek Gap C. & I. Company vs. American L.

& T. Co. 127 Fed. 625
(See particularly top paragraph page 635).

Thomas ys. Browny'ille 109 U. S. 522; 27 L. Ed.
1018.

Dickerman y. Northern Trust Co. 176 U. S. 181;
44 L. Ed. 423.

Equitable Trust Co. ys. Washington etc. Co., 300
Fed. 601 (D. C. E. D. Wn.)

In the last case cited the Court said (pp. 614, 615)

:

"We must not lose sight of the distinction be-

tween the doing by the company of an act bej^ond

the scope of the powers granted to it b}^ law, and
the irregularity in the exercise of its granted
jDowers, nor must we overlook the rule that, wdien

a corporation is acting within the general scope
of the powers conferred upon it by law, it may be
estopped to deny that it has complied with the
legal formalities which are prerequisite to the

validity of the action taken by it. That the Wash-
ington-Idaho Company is estoj)ped to assert the
invalidity of the notes and mortgage, wdiile retain-

ing the benefits of the executed transaction, seems
too plain to require extensive discussion. The fol-

lowing cases will be sufficient to sustain the cor-

rectness of that conclusion: Louisville, etc., Kail-

way Co. vs. Louisville Trust Co. 174 U. S. 552, 19

Sup. Ct. 817, 43 L. Ed. 1081; St. Louis, Vandalia,

etc., Co. vs. Terre Haute & Indianapolis Railroad
Co 145 U. S. 393, 12 Sup. Ct. 953, 36 L. Ed. 748;

Shafer vs. Spruks, 225 Fed. 480, 140 CCA. 504;

Sioux City Terminal, etc Co. vs. Trust Company
of North Ameiica, 82 Fed. 124, 27 CCA. 73; Bulil
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Independent School District vs. Neighbors of

Woodcraft (C. C. A. 9) 289 Fed. 196; Big Creek
Gap Coal & Iron Co. vs. American Loan & Trust
Co., supra; Eastman vs. Parkinson, 133 Wis. 375,

113 N. W. 649, 13 L. R. A. (N. S.) 921.

This applies even when a corporation has misap-

propriated funds, which, of course, was not the case

here.

Miss. Valle}^ Trust Company vs. Washington No.

R. Co., 212 Fed. 776 (D. C, W. D. Wn., S. D.)

Naturall}^ intervening stockholders must take a

case as they find it and can set up only such defenses

as the corporation itself would be entitled to inter-

pose. Among other things this applies to the de-

mand, and to the claim of fraud, while retaining pro-

ceeds of the bonds.

3 Fletcher Corp. Sec. 1375, bottom of page 2356,

top page 2357.

Big Creek Gap C. & I. Co. vs. American L. & P.

Co. 127 Fed. 625 (C. C. A. 6th Cir.)

(See particularly page 633, paragraph num-
ber 1).

Equitable Trust Companv vs. Washington, etc.,

Co. 300 Fed. 601 (D. C.,'E. D. Wn.)
Northampton Trust Co. vs. Traction Co. (Pa.) 112

Atl. 871, 872, 873.

In this connection we may add that a trustee is not

a mere dunmiy, but that there is vested in him a rea-

sonable discretion upon how he should act.
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Toler vs. East Tennessee V. & G. Ry. Co., 67 Fed.

168, 180 (C. C. E. D. Tenn.)

Can anyone believe that the trustee, even had it

known the claims of the intervenor and all the evi-

dence in the case, would not have been justified in

bringing this proceeding ? In our opinion the trustee

would have been comiDelled to decide that the

charges of the intervenor were without foundation.

But even if doubtful upon the subject, could it have

passed upon th« alleged disqualification of certain

bondholders? Suppose the tmstee considered that

there was a doubt upon the qualification. Could the

tiiistee have taken the chance of refusing to biing

the suit? On the other hand, assuming that doubt

existed all along the line, but further assiuning

knowledge in the trustee of the condition of the cor-

poration and the condition of the mine, would not

the trustee have finally decided that it was for the

benefit of stockholdei*s, as well as bondholders, that

the foreclosure proceeding be instituted, a receiver

appointed, the mine presented as a going possibility

and any disaffected stockholders left to the remedy

of an independent action against the men complained

of, or, the remedy of associating themselves together

and becoming bidders for the property upon the

foreclosure sale? In our opinion that was the only

safe position the trustee possibly could have taken.

The case last cited holds that it is the duty and

privilege of a trustee to exercise his best judgment.
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INTERVENTION IMPROPER

While, in this brief, the inten^ention has, so far,

been argued upon the merits, neither the trustee nor

the defendant admit that the right to intervene has

been established. The usual and proper way to

present a complaint in intervention is by motion for

leave to file and to become a party to the action. In

this case leave to file was granted without notice

and, as a motion to strike from the files would have

delaj^ed the ease materially, it seemed more expe-

ditious to meet the intervenor upon the merits of his

position as well as upon the form and the legal right

to appear. This objection was taken by answer (Tr.

pp. 61-63, 45-47.) The fact that the intervenor ap-

pears before the court is not to be taken as an ad-

mission of his legal right to be in Court.

"The mere filing of the petition pursuant to

leave does not make the petitioner a party to the

cause."

Atlantic Refming Co. vs. Port Lobos Petroleum

Corp., 280 Fed. 934, 937 (2) (D. C. D. Del.)

The Court then goes on to explain that notice

should be given, the petition heard and an order

made granting or denying the right to intervene.

Another strong case upon the denial of a petition

to intervene is,

Palmer vs. Bankers Trust Co., 12 Fed. 2nd, 747.
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This case presents many analogies to our own and

is well worth peiiisal.

Federal Equity Rule Xo. 37 is, in part, as follows:

"Anyone claiming an interest in the litigation

may at an}^ time be permitted to assert his right

by intervention, but the intervention shall be in

subordination to, and in recognition of, the pro-

priety of the main i^roceeding".

Equity, Rule 37 also provides that

"all persons having an interest in the subject of

the action **** may join as plaintiffs, and any
person may be made a defendant who has or claims
an interest adverse to the plaintiff".

Any interest that intem^nor Friedrichsen might

have in the proceedings is a derivative right which

accrues to him as a holder of stock in the Tonopah

Company. This stockholder has not, in compliance

with the provisions of Rule 27, shown that the

Tonopah Company, its directors, executive manage-

ment or receiver have been requested to take any

action by the petitioner or that they have failed to

take such action, nor does the complaint allege facts

showing that it would have been useless for him to

have requested any action by them. Guaranty Trust

Company of New York v. Chicago, Milwaukee & St.

Paul Ry. Co., 15 Fed. (2d) 434, 436 (D. C. N. D. 111.

E. D.) ; Continental & Commercial Trust and Savings
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Bank vs. Allis Chalmers, 200 Fed. 600, 611 (D. C. E.

D. Wis.)

The amended petition in intervention makes an

attempt at such an allegation (Tr. pp. 33, 34), but it

is all in the nature of conclusions and excuses. It

boils down to a statement that the intervenor did

not take action until too late. He knew of the mort-

gage, but was not watchful of the outcome. So far

as proof goes, the intervenor has utterly failed to

prove the allegations referred to. The board was not

hostile and would have wek-omed any constructive

and reasonable suggestion.

We respectfully direct the attention of tliis Court to

a substantially similar application which was made
by certain stockholders of Chicago, Milwaukee & St.

Paul Ry. Company during the recent receivership.

The case is reported in 15 Fed. (2d) 434, under the

title Guaranty Trust Company of New York, et al.,

vs. Chicago, Milwaukee & St. Paul Ry., et al. (D.C.X.

D. 111. E. D.) There a stockholder filed an applica-

tion for leave to interA'ene and become a party to the

proceeding. In the petition and during the extended

hearings which were held, a committee of stock-

holders set forth the action of the directors in

authorizing the filing of an answer consenting to a

receivership and to the appointment of receivers,

and the fact that the president of the railway com-

pany was appointed as one of the receivers and that
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the counsel for the railway company was acting as

counsel for the receivers. Charges of fraud and col-

lusion were made against certain of the officers and

directors of the comi^any and against certain bankers

who were acting as reorganization managers under

a plan and agreement. The argument on the appli-

cation occupied four days. The application for leave

to intervene was opposed by the trustees of the

mortgages being foreclosed in those proceedings and

by the defendant railway company. Leave to inter-

vene was denied. In view of the decision of the

United States Supreme Court re Metropolitan Re-

ceivershij) 208 U. S. 90, no objection could, of course,

be made to the entirely proper action of the Board

of Directors of the company in consenting to a

receivership where they knew that the railway com-

pany had no means with which to meet its maturing

funded debt and interest charges, its floating in-

debtedness overdue and shortly to become due and

its needs in the maintenance and operation of its

system of railroads and conduct of its business. The

opinion of Judge Wilkinson, a masterly production,

clearly demonstrates that the present complaint

in intervention is defective, and that, upon his com-

plaint alone, all relief should be denied the

intervenor.

We would like to quote copiously from this opin-

ion, but its length forbids. We trust the court will

be able to read the entire case, 15 Fed. 2nd 434.
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Subsequently in that receivership an application

was made by a bondholders' committee for leave to

intervene. The opinion dealing with that applica-

tion also appears in 15 Fed. (2d) 434, at loage 437.

There are set forth on pages 440 and 441 certain

other rules governing intervening petitions. After

the court had denied the application for leave to

intervene, the bondholders' committee sought to re-

view the decision in the Circuit Court of Appeals

and in the United States Supreme Court. In both

cases application for a writ of mandamus was denied.

No opinion was written in either case. The action

taken by the Circuit Court of Appeals is not re-

ported. In 273 U. S. 650, may be found a reference

to the action taken by the Supreme Court upon the

application of the bondholders' committee.

In what we have just argued we have not for-

gotten that there are decisions to the effect that

application to the directors for relief is not necessary

where they are shown to be so antagonistic that such

relief would be futile. But it is our claim that while

the petition for intervention is prolific of mere de-

nunciatory language it fails to show such actual facts

as justify the intei'vention.

When we pass from the pleading to the evidence,

the position of the intervenor becomes completely

untenable for, instead of a grasping board we find,

immediately prior to the default, a board ready to
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apply any feasible remedy, but searching in vain

for any other course than default. It is interesting

to re-read the petition of the intervenor, at the same

time reflecting upon the evidence, and note how com-

pletely the proof fails to sustain the vitriolic charges

of the petition.

We do not refer to any particular part of the

transcript, for all the evidence covering the meet-

ings of the Directors has been previously presented.

From that evidence we contend, not only that the

intem^enor has failed to establish the allegations of

paragraph X^TI of his amended and supplemental

complaint as to the attitude of the directors (Tr. p.

33), but that the contrary has been proven by the

defendant and that, for this reason alone, the judg-

ment of the lower court should be affiiTued. It cer-

tainly is not enough for the intervenor to state in

his complaint allegations taking him out of the pro-

visions of Equity Rule 27, but it is incumbent upon

him to prove those facts.

]\nscellaxeous eeasoxs why ixter-
\t:xtiox does xot lie axd for dexial
of relief to ixtervexor.

The intervenor claims that there was fraud prac-

ticed because Pinney and Seaman were not per-

mitted to purchase bonds. Xo such complaint can

be made in defense of an action brought by the trus-
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tee to foreclose the mortgage. Aside froin the fact

that Pinnev and Seaman, not the intervenor, should

raise this, the law is that the rights of intervenors

for fraud practiced upon them as distinguished from

a fraud practiced upon the company, cannot be con-

sidered in such a foreclosure suit, in the absence of

there being a cross-bLli on behalf of such complain-

ing parties setting forth definitely their alleged

rights.

Fidelity Trust Co. vs. Wash. Or. Corp. (U.S.D.C.
Wn.

)

217 Fed. 588. See (16) page 602.

Big Creek Gap Co. vs. The American L. ifc P. Co.

(CCA. 6th Cir.)

127 F. 625. See concluding nine lines of top para-
graph upon page 627, also pa^e 633. paragraphs
1 and 2.

Please note that the only party actually before the

Court is Friedrichsen and he did not even try to get

a bond.

In every intervention there are two questions to

answer.

First: Is there a defense for the corporation?

Second: Has the corporation neglected to make

the same?

Unless both of these conditions exists then the

intervention should be dismissed.
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Atlaiitir- Refiuin^ Co. vs. Port Lobos, etc. Co. (D.C.

Del.) 280 F. 934.

3 Fletcher Corp., p. 2355 Sec. 1375.

Gimderson vs. Illinois TiTist etc., Bank (111.) 65

X.E. 326.

In a suit to foreclose a mortgage it is no defense

that the trustee, acting with the coiporation direc-

tors, so manipulated the coiporate affairs that the

corporation was unable to pay the interest, for a

mortgage foreclosure suit is not one in which to

redress grievances of minority stockholders in

affairs not directly connected with the transaction

of floating and securing the loan involved.

Title Insurance Co. vs. N. W. Long Distance Tol.

Co. (Ore.) 173 Pac. 251. See paragraph niun-

bered 5, page 254.

Continental etc. Bank vs. Allis-Chalmers Co. (D.C.

Wis.) 200 F. 600. See particularlv page 608.

Fidelitv Trust Co. vs. Washington etc. Co. (D.C.
Wash.) 217 F. 588. Svll. 16, 17.

Land Title Co. vs. Asphalt Co. (CCA. 3rd Cir.)

127 F. 1. See Syll. 4, 7.

Limitations in a mortgage upon the right of the

trustee to foreclose are strictly construed in favor

of the trustee and such limitations are not favored

by the Court.

3 Fletcher Corp. p. 2333 Sec. 1359 and notes.

Guarantv Trust etc. Co. vs. Green etc. Co. 139 U. S.

137; 35 L. Ed. 116.

Las Vegas R. & P. Co. vs. Trust Co. of St. Louis,

(X. M.) 110 Pac. 856.
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him in the intervention although his counsel tried

to save him from the admission (Tr. pp. 346, 347).

He did not explain what this "better proposition"

was. Naturally, if there was any proposition, it was

the one made to Pinney. Kirchen's letters to Pin-

ney, prior to the intervention, contain no special

proposition. The}' merely state what will probably

be open to everyone if a new coi'poration, proposed

to be fomied, buys the property. Kirchen could go

no further than that. Perhaps the recollection of

the intein^enor is at fault and he refers to Kirchen's

letter of June 9th, 1928 (Tr. pp. 336-340). In that

letter Kirchen offered, even at that late date, to get

Pinney additional bonds, or if he did not want them,

to endeavor to secure for Pinney and his friends the

same allotment of bonds in the new coi'poration as

if they had held bonds in the old. In that same letter

Kirchen said:

"I wish to state further that if your friends in

Los Angeles, who were parties to this suit, wish
to get in on some of the bonds on the same basis,

I believe I can aiTange it."

By "parties to this suit" Kirchen must have

meant, "affected by this suit", in other words,

"stockholders". Or, he might have meant "repre-

sented by the interv^enor.

"

At any rate, Pinney refused, but, in his letter of

June 15th (Tr. pp. 488-493), made a counter-propo-
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sition. He wanted for himself and associates 12,000

shares of common stock in the new corporation for

$1200. This, of course, Kirchen could not agree to

for two reasons. One was, that it was a better

proposition than anyone else had. The other was

that he could not agree, out and out, to bind the new

corporation, if it became the purchaser.

The situation recalls the case of

Palmer vs. Bankers Trust Co. (U.S.C.C.A. 8th

Cir.) 12 Fed. 2nd 747, 754.

Here the court commented most unfavorably upon

a bondholder who desired to intervene. The court

found that while the bondholder charged fraud, he

was willing to condone it provided his bonds were

paid in full.

Pinney, considerably prior to the intervention, had

commenced the correspondence leading up to his de-

mand for special favors, and we now see one reason

why he did not come into the open and do his own

intervening. He wanted to be free to make a propo-

sition favorable to himself, and, if refused, not to

have it used against him. So he backed his dummy
in the intervention and that is why the dummy was

so reluctant to admit liis relation with Pinney. We
may add that this dummy position explains why the

intervenor, upon the stand, could not give the sources
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of his information regarding tlie allegations of his

petition. (Tr. p. 321).

But, "lie who works through another works

through himself". The intervenor and Pinney are

shown working together as a unit and what affects

one affects the other. The intervention never was

in good faith, but made in the hope of being bought

off as these Pinney letters show.

Friedrichsen, the real intervenor? He was in

Court, asked to be put upon the stand out of turn

and then left iimnediately. It is a wonder he came

at all. His ignorance of why he was in the case and

of the facts alleged in his petition did him more

harm than good.

There is another reason why Pinne}^ is not inter-

vening. He bought a bond. Friedrichsen did not.

Pinney, as a bondholder, got immediate notice of

the default, the letter which was sent by Cole to all

bondholders. (Tr. pp. 423-425). He could not com-

plain that he had no notice of the default and of the

impending foreclosure. Let us say this: Ever}^

stockholder who did not get notice got exactly what

he deserved. Every man who bought a bond got

notice of the default and of the proposed foreclosure.

Even the intervenor got one from his friend, Pinney,

and introduced it in evidence. (Tr. pp. 423-425).

Every stockholder, who deserted the corporation in



143

its emergency and bought no bond, got no notice.

Let the intei'venor cry that they could not have ob-

tained bonds if they wanted to. They did not try

and, under the allotment reservation, is there any-

one who believes that, had any considerable number

applied, there would not have been a reapportion-

ment by which they would have received their

bonds? They could not tell until they tried. With

all of the industry displayed by those backing the

intervenor, only two peoj)le have been found who

made any attempt to get bonds and were not accom-

modated. They were late and they made only tenta-

tive offers. They did not subscribe. And neither

of them comes into Court! They are trying to hide

behind an alleged lack of notice to Friedrichsen of

the default and probable foreclosure and using him

as a mere dummy.

INTERVENOR FAILS TO DO EQUITY

In the last paragraph of the amended complaint

in intervention we read:

''Said intervenor offers and tenders to do
equity in the premises."

Where is the offer and tender? What has the

intervenor asked except a dismissal of the suit? Has

he made one constructive suggestion? Has he, or

Pinney, or anyone else said, "You still have $5,000

worth of bonds, tear off the past due coupons, let us
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buy them and we will go on together?" Have they

offered to pay off the bonds and take an assignment

of the mortgage?

No, there is not a single constiTictive idea. Their

position is, dismiss the suit, let the mine fill up and

we will all lose together.

Even in a case where fraud was proven, it was

held that a mortgage given to secure construction

work could be foreclosed for the reasonable value

of the construction work and the Couii quoted the

maxim, "He who seeks equity must do equity". The

evidence here is that every dollar of bond money

went into the mine (Tr. p. 508), consequently, even

if fraud had been proven, the mortgage could be

foreclosed for the full amoimt of the outstanding

bonds. The case just referred to is,

Thomas v. Brownville, 109 IJ. S. 522; 27 L. Ed.

1018.

The Court said:

"In this condition of the case they are amenable
to the rule that they who seek equity must do
equity. It is just that they must pay a fair price

for what they have received; that this mortgage,
given for the construction of the road, though ex-

cessive by reason of the fraud in the contract,

should stand for the reasonable value of what the

company actually received in the way of construe-
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tion. To permit these interveners to defeat the
nioitgage on any other teiTQs would be unjust and
would make the court the instrument of this in-

justice."

This case was cited with approval, and similar

cases cited, in

Equitable Tinist Co. vs. Wash.-Idaho etc. Co. 300
Fed. 601 (D. C, E. D. Wash, S. D.)

We would like to quote the entire opinion and ci-

tations, commencing with the sentence beginning in

the last line of page 612 and ending with the middle

of page 614. but we content ourselves with the fol-

lowing, emphasizing certain portions:

^'The intervenors are seeking no affinnative
relief of their own. but ask that foreclosure of the

mortgage be denied, on the gi-ound that it is ulti*a

vii-es and void, and they justify their advent into

the case by showing that the company, because of

fraud and collusion, had refused to appear and de-

fend the aetiun."

•*If theii' contention should be sustauied, the

result inexitably would be to cancel the notes and
mortgage and leave the property involved an asset

of the company, free from the lien of that incmn-
brance. In other words, the net consequence would
be to declare invalid notes which the company had
sold and received the benefits of, permit it to keep
and enjoy the fruits of its own wrongful conduct,

and at the same time to retain the property in-

volved, free of the moitsrage lien. Obviously, no
court of conscience could be induced to put the seal

of its approval upon so barbarous a doctrine."
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But this is precisely what the intervener asks

should be done.

We again call attention to the fact that every

dollar of the bond issue and every dollar derived

from the sale of receiver's certificates has gone into

the mine, consequently^ even though the bonds and

the mortgage should be voidable for fraud, there is

precisely the same measure of damages upon a

quantum meruit as upon the bonds themselves. The

contract then becomes the quantum meruit and the

foreclosure is proper.

REORGANIZATION

The mere fact that a reorganization committee is

formed for the purpose of having a judicial sale is

simply following a course approved generally by the

Federal Court as necessary for the protection of all

parties in interest; and the fact that foreclosure pro-

ceedings were impelled by the reorganization com-

mittee, for the pui*pose of taking over the property

on foreclosure, is no fraud and no defense to the

foreclosure.

Land Title, etc., Co., vs. Asphalt Co., (CCA. 3rd
Cir.) 127 F. 1-15. Read paragraph commencing
at bottom of page 14 and half of page 15.

Dickemian vs. Northern Trust Co. 176 U. S. 181;

44 L. Ed. 423.
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We quote the following from the last cited case

:

"We canot ignore the fact that, when large cor-

porations become insolvent, it is usual for those

interested as stockholders or creditors to seek a
reorganization upon the foundation of a judicial

sale, and that the interest of all concerned, both

stockholders and creditors, can often be best sub-

served by such a course. Under such plans, it is

usually necessary for the protection of the prop-

erty, that arrangements should be made before

hand for its purchase, or at least for the protection

of the interest involved at the sale. That a re-

organization plan of this general character was re-

sorted to by means of the litigation out of which
these appeals grew, does not suffice to support the

charges of conspiracy and wrongdoing made by
appellant."

A trustee under a deed of trust is not disqualified

to foreclose because it had consented to act with

certain bondholders conceded to represent a ma-

jority of the outstanding bonds, in such proceedings,

and as a depository of the bonds under a bond-

holder's scheme of reorganiation.

Fid. Trust Co. vs. Wash.-Or. Corp. (U.S.D.C. Wn.)
217 Fed. 588

The following is an interesting case upon the sub-

ject of intervention. The law of intervention is very

extensively discussed. It was held that intervention

wold not lie despite the contention that the trustee

approved of the bondholder's reorganization scheme.
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The Court showed where this was discussed and

approved by various interested parties.

Pahiier vs. Banker's Trust Companv (U. S. C. C.

A. Colo.) 12 Fed. 2nd 747.

DISCRETION OF DIRECTORS IN

DEFAULTING

Xo legal ground for complaint exists, that the

board of directors of the mortgagor company used

funds on hand for the purpose of continued opera-

tions so as to keep the mine unwatered instead of

using them for paying interest on the bonds of Janu-

ary 1st, 1923. The veiy terms of the mortgage made

it the first and most imperative duty of the mort-

gagor company to see to it that the property was

preserved against ruin by flooding.

It provides as an obligation of the mortgagor,

"That during the term of this indenture it will

conduct mining operations continuously upon its

properties and will not discontinue its pumping
operations nor pennit its mines to be submerged
or flooded,

****''

(Tr. p. 714).

Regardless of that clause the board of directors

had the discretion of determining whether it would

use funds on hand for one purpose or for the other.

Continental, etc.. Bank vs. Allis-Chalmers Com-

pany (D. C. Wis.) 200 F. 600.
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This ease contains so many analogies to the

present ease that the whole opinion should be read.

Land Title Co.. vs. Asphalt Co. (CCA. 3rd Cir.)

127 F. 1. Read particularly paragraph commencing

at bottom of page 10.

We quote from the first cited ease, page 613

:

""It will not avail a stockholder, seeking to avoid
a default suffered by a corporation, to allege

merely that the corporation had cash and cash
assets sufficient to pay the claim. The managing
offieei*s may, consistently with their duties, re-

solve not to pay it, and it is incimibent upon the
stockholders to show that the refusal to so apply
its asets cannot be re<:-onciied with prudent and
fair management: and this must be shown by facts

of themselves disclosing the fraud or breach of
duty, and not by allegations whit?h embody nothing
but the ultimate conclusions nec-essary to be estab-

lished. Xothing appears in the petition, as it

seems to me should appear, showing that if this

default were cured the situation would then accord
with the dictates of prudent corporate manage-
ment; and that the funds alleged to be on hand
are applicable, and of right should be applied, to

the payment of the interest which has accrued and
to nothing else. Xaturally the managing officers

of a corporation, though they may have funds
sufficient to pay a debt are vested with a discre-

tion, and charged with a duty in determining
whether the funds should be so applied—which
discretion must be binding imtil abused."

A stockholder is not entitled to intervene on the

allegation of an unnecessary default in the payment
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of interest on the mortgage bonds, unless such stock-

holder shows unavailing efforts by him either to

prevent the default or to relieve from the conse-

quences ensuing therefrom.

3 Fletcher Corp., Sec. 1375-N. 25; second para-
graph on page 1356.

Continental etc., Bank vs. Allis-Chalmers Co.,

(D. C. Wis.) 200 F. 600.

There is no evidence whatever that the directors

would not have listened to any practicable plan, if

such could have been presented, by which default

and foreclosure could have been avoided. The direc-

tors, themselves, expressly declared that they could

devise no plan and, even yet, the intervenor has

never proposed a plan nor suggested what the direc-

tors might have done but failed to do.

RIGHTS OF THOMAS F. COLE, PURCHASER

It is possible that the purchaser of the property

of the defendant has certain rights which we have

not discussed. The intervenor gave no bond to stay

execution. He made no bid at the sale. He offered

no solution of an}^ problem before the Court. Con-

sidering the loss at which the property was being

operated it was imperative that a sale be made

immediately and a new organization effected. The

receivership could not continue at a loss of $25,000

a month and await the outcome of the intervenor's
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appeal. In justice to the man who had already put

$250,000 into receiver's certificates there was no

alternative to a sale. Apart from any mortgage

foreclosure it was necessary to sell the property in

order to pay receiver's certificates. The evidence

shows that a receivership was necessary in any event,

the property having run behind at the date of judg-

ment $250,000 plus the liquid assets existing Janu-

ary 1st, 1928. A sale by the receiver would have

been necessary whether or not there was a mortgage

foreclosure. For this reason there was a receiver's

sale ordered as well as a mortgage foreclosure and

since there could be but one actual sale the receiver

was empowered to make one sale under both

authorizations.

CONCLUSION

AVere we to attempt to summarize the case of the

appellees we could hardly do better than to cite the

opinion of the lower Court (Trans, pp. 605-607),

which completely disposes of all charges of fraud,

impropriety of the default of January 1st, 1928, and

the objections raised to the proposed reorganization

by the purchaser. A few points, not so elaborated

in the Court below as upon the appeal, are not

covered. Among them are the question of demand,

the sale without redemption and the priority of the

lien of the receiver's certificates. We believe we

have sufficiently met these and all other points
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raised by the intervenor and respectfully submit the

appeal to the consideration of this Court.

DAVIS, POLK, W^VEDWELL, GARDINER &

REED and T. O. FITZ GIBBON, New York

City, and AYRES, GARDINER & PIKE, Reno,

Nevada,

By W. M. GARDINER,
Attorneys for Complainant, Appellee.

COOKE, STODDARD & HATTON, Reno, Nevada

By H. R. COOKE,
Attorneys for Defendant, and Receiver,

Appellees.

THATCHER & WOODBURN, Reno, Nevada

By GEORGE H. THATCHER,
Attorneys for Purchaser, Thomas F. Cole,

Appellee.
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REPLY BRIEF OF INTERVENOR
AND APPELLANT.

The intervener respectfully begs leave of court to file

this reply to certain of the points made in appellees' brief,

in order that there may be no misconception in reference

thereto, and to the end that the court may not be put

to the burden of itself makino- an unassisted search of

the record.

Estoppel of Intervenor.

Two points are urged in an introductory manner in

appellees brief. The first is that there is no charge of

fraud made directly affecting the complaint. None is
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needed. Counsel lose sight of the fact that it is only

necessary to charge fraud on the part of a trustee where

the intervenor is a dissatisfied minority bondholder who

claims that his interests cannot be properly protected by

the trustee because of the trustee's fraudulent attitude

favoring a majority of bondholders at the sacrifice of

the minority's interest. There must of course in such

a case be a showing of fraud on the part of the trustee,

who represents all bondholders, in disqualifying it and

to justify intervention by a minority bondholder. No
such allegation is necessary on the part of a stockholder

seeking to intervene. The reason for the rule does not

apply, and hence the rule does not. The trustee is merely

an agency or instrumentality by which the majority of

the bondholders, who themselves were ofiicers, directors

and trustees of the defendant company and of its stock-

holder, are seeking to prefer their own interests as bond-

holders at the expense of the intervening minority stock-

holders. The court, looking through the form to the

substance, will see that actually the real panics in interest

are the directors and officers of this company and their

co-conspirator, Thomas F. Cole, and not the trustee, who

has no beneficial or proprietary interest in the bonds, but

is strictly a trustee for them.

In the case cited by appellees. Continental Trust & S.

Bank V. Aliis-Chalm ers Co., 200 Fed. 60, the court goes

at length into this matter as follows:

"It is not to be tolerated that each individual

bondholder could, at his own suggestion, assert his

rights when they can be as well asserted through
a trustee * * *. It proceeds upon the assump-
tion that the cestui que trust can be fully and fairly

represented and protected in his rights by the trustee
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however, give way when ris^hts are involved. If it

appears that the trustee refuses or neglects to act,

or stands in a hostile position, or has assumed a posi-

tion prejudicial to the interests of the cestui que trust,

the rule of convenience is ])ut aside and the cestui que

trust must be admitted to represent his rights, because

in such case tlie trustee has not represented and

cannot fullv and faithfully represent them."

As we have indicated above, a stockholder stands in an

altogether different category from that of a bondholder.

The law has been so well settled that it is almost axiomatic

that stockholders of a corporation have a right to inter-

vene to defend a foreclosure suit covering the assets of

the company, where there is any danger of their being

injured by fraud, neglect or collusion on the part of the

officers, and on principle no good reason is apparent why

in such a case there should be any necessity for charging

that the trustee, bringing the suit on behalf of such

directors, should necessarily or at all be connected with

the fraud that the directors are seeking to perpetuate

through it.

Concerning appellees' second point: There is no

estoppel against the intervenor in this case from asserting

the defense of fraud. The intervenor has not sought

to have the mortgage cancelled. It has merely sought to

have the complainant and the defendant corporation's

officers and directors restrained from taking advantage of

a purposeful default so far as the present foreclosure

action is concerned. If it were- sought to cancel the

mortgage in its entirety, or to rescind or to repudiate the

loan secured thereby, then of course it would be incumbent

upon the defendant, or the intervenor on behalf of the
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received and spent in and about its business. But while

reco^nizinj^ the validity of said mortgag-e, it does not

follow that we recognize the validity of the receiver's

certificates, nor concede anything in respect to those mat-

ters employed by Thomas F. Cole and the directors as a

means to effectuate their unlawful plan, for reasons

hereafter given.

The claimed estoppel of the intervenor to interpose an}

defense to this mortgage foreclosure proceeding is taken

up by appellees at page 143 of their brief under the

argument that intervenor has failed to do equity. Counsel

cite the case of Thomas i'. Broumznlle, 109 U. S. 522,

27 L. Ed. 1018; also the case of Equitable Trust Com-

pany V. Wash-Idaho etc. Co., 300 Fed. 601. Both of

these were cases where the mortgage was void, and it

was sought to have the same declared invalid and to de-

feat any recovery thereon, despite the receipt and reten-

tion of benefits thereunder by the corporation. It was

there held that restoration must be made of benefits

received. This circumstance distinguishes those cases

from the case at bar. In the case at bar a reference

to the amended and supplemental complaint in interven-

tion will show that the theory of the intervenor from the

inception was, and has ever since consistently been, that

the relief to which the stockholders and the defendant

corporation in this case is entitled is a decree enjoining

and restraining the complainant and the officers and di-

rectors of this company and Thomas F. Cole from prose-

cuting any action under the mortgage [see prayer. Tr. p.

35] as defined and limited by the allegations of paragraph
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XVT. [Tr. pp. 32-3.] Therein it is alleged that said

])arties are, and each of them is

"estopped and barred from seeking to declare, or

take advantage of, any default or defaults whatso-

ever in the nonpayment of said bonds, or from seek-

ing, or from accelerating the maturity of any of

said bonds, and from prosecuting this action, and

from being allowed any of the relief prayed for by
said trustee in its bill of complaint."

This is not a suit involving rescission in any sense.

Neither is there any attempt made by the pleading to

have the said mortgage cancelled or annulled. In our

arguments we have done no more than to urge upon the

court that by reason of the facts in evidence the appellees

should be prevented from taking advantage of their

pm'son<tl default under the terms of said mortgage.

It has been our theory throughout that the intervenor

—

finding himself confronted with a foreclosure suit already

instituted and a purported answer on behalf of the cor-

poration admitting all of the allegations of the complaint

and joining in the request for a receivership—should de-

fend said action on behalf of said corporation. There

is no question of laches on the part of the intervenor, that

matter having been disclaimed upon inquiry of the court.

[Tr. p. 316.] Had such legal proceedings not been insti-

tuted, then, of course, upon learning of the neglect, mis-

management and wilful attitude of the board of directors

and officers of this corporation, the intervenor would have

applied for a receiver to take charge of the defendant

corporation and to prevent the threatened loss to the cor-

poration and its stockholders of all of its assets—in other

words, to perform the duties of the directors who aban-

doned and deserted the company and violated their trust.
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Tn the event of an ultimate successful resistance of said

present foreclosure attempt, in the face of the situation

as the intervenor found it, the intervenor will, by way of

receivership or other appropriate action, cause a removal

of the present officers and directors and a proper handling;-

of its business and oblij^ations. Hence, it was and is not

necessary to do more at present than to defend the present

action, which is based upon wilful default unnecessarily

committed by the directors.

It is true that the intervenor can only assert such de-

fenses as are available to the corporation. It is equally

true that when the corporation has a defense which its

board of directors has failed to utilize because of the

dereliction of its directors, the intervening- stockholders

represent the corporation itself and as such are entitled

to make the defenses which the corporation would have

made had it not been for the dereliction. The principle

relied upon, namely, that the defendant could not assert

a defense of fraud without a restoration of the considera-

tion, is inapplicable. No question of rescission is in-

volved. For the purpose of this suit the directors and

Cole must be re.s^arded as one. All of them drew security

from the corporation. It is the abuse of this secured

position and the violation of their duties as trustees which

estops the foreclosure proceeding;.

The receiver's certificates purchased by Mr. Cole cannot

be invoked to work an estoppel against the successful

intervention in, and defense of, this action on the ground

that the moneys provided thereby went into the corpora-

tion. The intervenor has attacked the validity of those

receiver's certificates as a means and device to accomplish
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persons, but they are in the hands of Thomas F. Cole,

one of the conspirators with the directors and officers and

jointly liable with them. (General Mortgage and Loan

Corp. 7'. Guaranty Mortgage and Security Corp., 162

Northeastern 319.) That being- the case, and the question

of their validity beino: squarely before this court, this

court is in a position to declare their invalidity. [See

amended complaint in intervention, subdivision f of para-

graph XIII, Tr. p. 31.] We are not unmindful of the

claim of appellees that there was a consent to the issuance

of a certain portion of receiver's certificates, but this

and other arguments will be fully answered later in their

appropriate places.

History of Tonopah Extension Mining Company.

Under this caption, as indeed throughout appellee's

brief, the effort is of course made to convince this court

that the actions and conduct of the ofificers and directors

of this company were impelled throughout by good mo-

tives, free from fraud or the suspicion of fraud. Not-

withstanding the more or less plausible arguments ad-

vanced to support this contention, the uncontradicted and

uncontradictable facts in this case compel the conclusion

that not only is it a case involving breach of duty and

constructive fraud, but actual fraud. This will be dem-

onstrated later, in answer to appellees' arguments to the

contrary.

There is no evidence that the company's paying ore

bodies became exhausted in 1925. Paying production

continued. The mine was not on a self-sustaining or

dividend-paying basis. Of the 1150 acres, only one-fifth
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had been developed, and further rich veins were believed

to lie to the west. [Tr. pp. 3S5, 348, 360.]

On pa^e 5 of the brief, the court may be led into error

by the statement that a preferred stock issue of 700,000

shares of stock was authorized, whereas only 299,147

shares were sold. Actually, the only shares ever oflfered

for sale were 369,450 shares out of an ori^^inal 400.000

shares, later increased to 700,000 so as to provide 300,000

additional shares for the conversion feature of the bond

issue. Of the 369,450 shares offered for subscription

by the single circular of January 27th. 1926, 299,147

shares were paid for fTr. p. 459], and as a result of the

circular of May 26th. 1927, 73,370 additional shares were

sold. [Tr. p. 459.1

On page 6 of the brief, it is stated that the directorate

were the heaviest purchasers of the preferred stock.

Without admitting the materiaHty of this contention,

obviously they were the persons most beneficially inter-

ested. The preferred stock contained numerous elements

of preference. It would have been absurd to permit a

wide distribution of this stock. Quite irrespective of this

fact, there is no evidence whatsoever as to the extent of

the distribution of the preferred stock.

On page 6 of its brief, the appellee admits that the

directors own ninety-six per cent of the bonds. We want

to call the court's attention to the significance of the

meaning of the words used by the appellees on page 6,

when it is stated that the directors did not steal the mine

when it was worth stealing. The value of the mine to

the directors can only be determined by the directors'

state of mind. Objectively, this state of mind can only
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be ascertained from the state of the evidence. We desire

to let the evidence emphasize the worth of the mine to

these gentlemen. Suffice it to say, in this particular, it

was worth a sufficient amount of money to enable them

to pay $650,000.00 for the mine at the time of the

receiver's sale throug^h their agent, Cole. Patently, a

corporation's assets, valued on its books* in excess of

$2,100,000.00, is a bargain for $650,000.00. fTr. pp.

364, 385, 584.1

On pages 6 and 7 of the brief, much is sought to be

made of the trite phrase, "Let John do it," in connection

with the purported difficulty in the sale of preferred stock

and bond issue. Now let us be perfectly candid with

reference to this situation : Of a total number of 369,450

shares of preferred stock offered to stockholders after

they were circularized but twice with the merest of form

letters, almost 300,000 shares were sold, leaving treasury

stock of the offered issue amounting to only 69,000

shares. Without attempting in any manner to further

circularize the stockholders or sell the remaining portion

of the issue to them, the board of directors suggested a

bond issue which was authorized and ratified by the stock-

holders. Likewise, of this bond issue $35,000 was not

sold for cash, when the directors decided to default. Ap-

pellees practically concede that the reservation of $30,000

of bonds as security was of questionable validity. (Brief

p. 30.)

Coming now to the discussion of the bond issue as

found on pages 7 to 9 of the brief, the stockholders were

solicited for subscriptions to the bond issue in November

of 1926. The bond issue was disposed of so quickly and

there was such a ready response that the whole issue
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was disposed of prior to January 21, 1927. The uncon-

tradicted state of the record is to the effect that only

forty or fifty stockholders purchased bonds. Obviously,

a wide distribution of the corporation's bonds was not

desired. It was important that the bonds be placed

where they could always be readily available. That this

was done is evident from the fact that by the time Cole

appeared ready to purchase the property he had all but

$3,500.00 of the outstanding^ bond issue in his possession

and was utilizing it for the effectuation of the purposes

conceived by the Schwab-Cole group. It is futile to argue,

as is done on page 8 of the brief, to the effect that the

stockholders would not buy and did not buy bonds. On

the same page the appellee admits that on January 21st,

1927, the bond issue had been completely disposed of.

The board of directors in the disposition of this issue

reserved the right to allot them on any basis which they

might desire. Kirchen testified that the basis of allot-

ment was such that Harry J. Pinney would have been

entitled to subscribe to $2,000 by virtue of the fact that

he possessed 10,000 shares of the common stock. [Tr.

p. 476.] Even subsequent to the time Pinney requested

permission to purchase $5,000 worth of the bonds it

would have been possible to deliver them to him. Yet

despite this fact, Pinney was never offered his desired

quota of bonds until long after the receivership proceed-

ings had been instituted and the plan was well on its way

to a consummation. To speak of the "lethargy of the

rank and file of stockholders" is to indulge in that sort

of speculation which is not in any respect justified by

the evidence. At the same time Cole's son, owning 10,000

shares of stock, was permitted to have 15,000 of the bonds.

Further comment is unnecessary.
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Debts and Improvement Costs.

At paj^^es 10 and 44 of appellees' brief, the statement

is made that it would have taken a million dollars to

refinance the mine and pay the debts and maintain the

old corporation. This sum of one million dollars is

arrived at b}- the assertion that the obligations and debts

of the Tonopah Extension Mining Company approximated

$400,000.00, and that the necessary improvements and

expenses to properly conduct the mine involved an outlay

of an additional $400,000.00. The balance to make up

$1,000,000.00 is doubtlessly made up of the $265,000.00

principal of the outstanding bond issue, secured by mort-

gages upon all of the defendant companys property.

We propose at this point to analyze this situation, and

to show that these contentions are practically without

merit and wholly fail to justify the action of the officers

and directors of this company. The matter of this al-

leged indebtedness is referred to time and time again

in the record, and is used throughout the length and

breadth of the arguments on behalf of appellees as nega-

tiving fraud and in the attempt to make it appear that the

board of directors, when confronted with this large in-

debtedness, determined upon a course of conduct which,

as a matter of alleged internal policy in the exercise of

the discretion committed to them, precludes inquiry and

review by the courts. When, however, the sum total of

this indebtedness shrinks to its proper and legitimate pro-

portions, the prime ground of defense asserted by appellees

collapses, and the contentions of this intervener, on behalf

of over 3500 stockholders of this company, become more

poignant than ever.
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To take up briefly the specific items constitiitino- the

indebtedness of the company:

1. $200,000.00 Income Tax Claim:

Mr. Kirchen testified that the amount of the claim was

'"micertain" [Tr. p. 510]; also, as follows:

"The Government never instituted suit. The claim

for taxes is for years, all of which are more than

three years old. In my inventory filed as receiver, I

have not reflected that liability, nor have I in any of

my reports. I do not think that that claim or liability

is reflected in the books of the corporation." [Tr.

p. 417.1

Under these circumstances the j2:overnment's claim was

barred. If these claims for taxes existed for the year

1921, or prior thereto, the statute of limitations within

which the g-overnment might take any action whatsoever

was four years. If they existed subsequent to 1921, the

statute of limitations for the institution of any action by

the g^overnment was within three years after the return

was filed. {Consolidated Income Tax Lazvs, pag-e 1959.)

The best proof of the existence of the claim for income

taxes by the United States .8:overnment would be the claim

itself, or the lien which would have been filed in the

ordinary course of events by the Collector of Internal

Revenue. This is all according to the statutes of the

United States, of which the court must take judicial

notice. No showing was made of the filing cf any such

lien, or the taking of any proceedings by the <i-overn-

ment to toll the statute of limitations. This entire matter

of income taxes simmers down to a mere shadow of a

claim, undetermined, unliquidated, nowhere found on the

books of the corporation, and barred. Furthermore, the
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fact that this claim also existed years prior to October,

1927, without the bar of the statute of limitations being

then available, is a complete refutation of any necessity

arising on its account to permit the default agreed upon

in October of 1927. But even if it be assumed for the

purpose of argument that some of the income tax claims

did exist, it then follows from the admissions contained

in Mr. Kirchen's letters, that the scheme of foreclosure

and reorganization was an iniquitous scheme, conceived

for the purpose of defrauding not merely stockholders,

but the United States government, and using the federal

courts to accomplish that end. [Tr. pp. 328, 329, 330,

331 and 333.] It cannot seriously be argued that the

board of directors ever anticipated the amount of the tax

liability to the government would total $200,000.00. In

Ward's letter to the stockholders, dated January 27th,

1926, he specifically states that any liability to the federal

government is "undetermined" and further states that

it is expected "that this claim will be substantially re-

duced". [Tr. p. 581.] Yet Mr. Kirchen says in one of

these same letters:

"There is nothing that is not honorable or upright

in this whole deal." [Tr. p. 328.]

2. The Claim of the Tonopah Water Company

Against theJ Tonopah Extension for $189,000.00:

This case was submitted in 1923, and was still pending

in the federal court at the time of the trial of this action.

[Tr. pD. 417-8.] On demand of the water company for

protection in case of judgment being rendered in their

favor, it was
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"agreed that a bond of $30,000.00 ivould be ample
to cover any claim that they might obtain against the

company." [Tr. p. 338.]

In view of the above testimony that it was "agreed"

that "$30,000.00 would be ample" to cover any claim on

this score, and the further recitals in the minutes of

January 3rd, 1927 fTr. pp. 516-7], it is inexcusable for

the directors and officers of the defendant company to

seek to justify their actions by constantly referring- to the

amount demanded in the suit as an indebtedness to that

extent. This court may well assume that the item of

$30,000.00 which was demanded by the water company

to protect itself, included a considerable margin over and

above what they expected to recover. Again, this suit

had been pending- since prior to October, 1923, when it

was submitted, and the very fact of its pendency during

all of these prior years does not justify its attempted use

as of a much later date to justify the wilful default then

agreed upon.

3. Claim of Bethlehem Steel Company of

$24,000.00:

This was also a disputed claim. [Tr. p. 418.] A suit

was being prepared by the law firm of Cooke, Stoddard

& Hatton for the Tonopah Extension Mining Company

against the Bethlehem Steel Company, which involved a

counter-claim for defective workmanship exceeding the

demand of the steel company. fTr. pp. 506-7.]

4. Sewer Company's Suit for $4,300.00:

This suit had merely been filed, and had not been tried

at the time of the trial of the case at bar. [Tr. p. 474.]
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This disputed demand deserves scant notice, and especially

in the face of its status. It is de minimis.

5. The Clatm of the State of Nevada for Bullion

Taxes :

The claim is J?iven as $32,848.17, of which $6,714.00

is stated to have been adjudicated. The excess was "in

process of adjustment". Kirchen contends that only $16,-

000 was the right amount. [Tr. p. 541.] This, how-

ever, was a tax matter, payment of which could not be

escaped under any circumstances once the amount thereof

was determined. It had not been determined as to any

amount over and above $6,714.00 and had been pending

for a long time. There was no showing made in this

case that there was any real probability that it would be

necessarily or at all increased. According to Mr. Kirchen,

this "claim for bullion taxes was a first lien upon the

property prior to the mortgage ;" it ''was pending at the

time of the floating of the bond issue * * * ; this

claim was mentioned to the directors as a liability which

we would have to assume some time." [Tr. pp. 572-3.]

This claim was therefore a lien against the property, and

would have to be paid by the owner thereof, no matter

what change in ownership might or might not occur.

Yet Mr. Kirchen testified

:

"As to what extent, if any, that entered into the

matters of default in payment of interest on January
1st, 1928, it was a factor in all our obligations^
in other words we had to pay that amount together

with wages and obligations under the mortgage, and
all those factors were taken together. [Tr. p. 473.]

Here the court will see that the amount of this tax Hen

due to the state of Nevada was a "factor" which the
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dirtcUvr^ U>f)k into crm«ifkratioti in a^rwrinjif upion the

fiec«*.%ity of a default, Wc have t>cen unable to reconcile

the a>)Ove quoted testimony of Kirchen with that given

bfy him at f>afue 457: "That is* a claim for taxe» which

have already l^ecn f>aid uwler j>rfite«t/* Thi* tax matter

wa$ in either cav the merest .^ham awl cfuibhle of an

excTwe,

^ Tmk M : or TfiR f*«f^'riFAr, Obuc;atioj» of

.^265/)(/X()() SRf'rRKi> nv Tiff, MoKTriATR Fo»K< r,Ojn^»

»N' Thi4i Action:

Thi.<^ h an item which clearly i* nt^cr to he written off

without nayment in ^t/mne manner or form, either in a

continuance of the f»re*etit cf>ri]ioration or in any reor^ani-

zatff>n f>rf)ceedin4f. Sm merely will that item be fiaid,

and b<T f>aid for dearly, by .«ttockholder.* of the Tonrjpah

Comi>anv if any there be who after their lyresent ex-

f>erience mij^ht b<: willing to ri^k a repetitifm thereof and

jfo into a ref>rj(anizatif>n plan .«ihoiuld thi.<i 1 Ifinorable Court

in it* wijKlom c^mntenance thw tranAactir^ti. but all the

additional item* ayvcrcd by receiver*.* certificate* (at 17%

interest ami di.*count) awl co*t*, will be added thereto.

And at thU juncture Cfi our brief in connection with

the alxA'e, it behfjovest tw t^> amimadvert uyKm the .*uMlc

.*u>i:jre.<ttir>n.* continually rcapf»crarin$( in the recr^-rl and in

a|»|)ellce<»* brief that the <tt^JckhoIder.<t, indudinjf even the

inKrrvenor and Pinney, whcwe Ixr^t intereftt*^ were always

at h<!art Ixut could not l>e crmsidirred in vie^' of the

indebtedne.*<» of the cr>m|)iany (al^rne shown to have bc?en

fictitious and inflated), wmM j>roljably be allowed to

come into the re^yrfjanizatirm of the cotnijany, Thi^ nu^-

HtMum has been advanced with a certain plausibility and
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piUn and reconciling it to what has been done. Hie

sdi^raw \\4iich attaches to the conduct of the officers and

directt>rs of this company cannot he removed by specious

offers of this character. Manifestly this artful, hut in-

sidious, contrix^anoe is a false quantity. It has been in-

jected intx> rile case becau:de of an influencing- toixe which

is seen and frft, but which is more apparent than real

The oondoct of the appdiees w^s either a fraud and

violation of their duties and obligations to the stockholders

and to the con^any, or it was not. That question nnist

be delennined indepoidently of rise protestations of these

officers and directors of their consideration of the rig^hts

of stod^iolders and of their desire to take care of theiu

in the future. If their acts and conduct were, as we

respectfully submit, a fraud upon the stoddioklers, then

riwre can be no atonement for that fraud by leaving ii

to the doubtful sense of deferred justice, <«- what not,

which may nK»ve them to allow the stockholders to ct^ine

into a neorfranixed company and in riwit mamier have

their wrongs rectified. This court and this pres«it pro-

ceedii^ are riie tinve and place to remedy and correct the

wrcw^ perpetrated upon the stockhoklers, if e\^r,

Recurrin?^ now to the matter of indebtedness, in view

of the above analysis of the same it will be seen that the

u>tal of the obligations of the Tonopah Extensi<si Mining

Ct>j«ixuiy, instead of being approximately $4<XX(XX\00,

were bnt a small fraction of that amount.

There but remains the niaiter of the amount to be

ex}>endet1 to properly operate the mine and to put the

nnne on a ixayinsj basis. There is a ver>^ grave question

which here presents itself for cv^nsideration of whether
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that could be done for the sum of $30,000.00, or whether

it would require $400,000. Mr. Kirchen testified, when

appealing to the trial court for an order authorizing the

issuance of receiver's certificates, that for an expenditure

of some $22,000.00 to $30,000.00 that result might be

accomplished. If so, the sum of $400,000 is a figment

of imagination useful for present purposes only. If the

representations of Mr. Kirchen to the court were honestly

made, and the money were honestly spent, does it not

impress Your Honors that at least some of the objectives

which Mr. Kirchen expected to reach would have been

accomplished? We invite the court's careful attention to

the following testimony:

"Q. Would there be anything in that estimate of

profit to eventually discharge the present indebted-

ness, say? A. Yes.

* * * before the receivership expires we will

have that mine in shape so that ive can operate it at

a profit;" fTr. p. 625.]

"Q. In other words, if I understand it. if this

development work on the 1880 level meets your ex-

pectations as to what you have determined as a min-

ing engineer ought to be found—of course we know
we are disappointed often, particularly in mining

properties; but assuming that situation is found, as

you have stated ought to be found in your judg-

ment, might a situation then be developed upon that

showing, by which the mine might be refinanced, and
the necessity of a sale under the mortgage be az'oid-

edf A. That is exactly the point I have been trying

to drive here to Mr. Griffith. Is that clear to you,

Mr. Griffith?

Mr. Griffith: Yes." fTr. p. 626.]

"* * * the way our work is going on, if we
are allowed to go on, this money might show exposure

of ore of sufficient value and volume, so that money
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might be had to redeem or release the property to the

shareholders; and that is the only way it can be

done. 1 have been working this property right along,

and I don't want to go in a hole every month. My
desire is to make a success of it, and turn it to

money; but if we stop this development work, pretty

soon we have all the ore out of the property, and it

is of less value. If we did that and a purchaser

came around to look at the property, the first thing

he would say is, where is your ore? We took it

out. We have no ore in the bottom level, and they

are not interested. And it might be ez'ery thousand

dollars spent on that property during this receivership

period zvould enhance the value of the property ten

times. So this little money spent during- this time

might be the means of the shareholders being able

to raise money to redeem the propertv; and that

would be the solution." [Tr. pp. 626-7.]

"* * * my mine superintendent, Mr. Vander-
work. an engineer, told me the other day he computed
that the block of ore we have now on the 1540-foot
level, as far as developed, if extended down to the

1880-foot level, zvould he about S2,000,000 worth of
ore." [Tr. p. 627.1

"* =i= ^ Now if we can drift on 1531, opening
it up every time at 150 feet—and I assume it will

go down that way, it adds tzvo million dollars worth
of ore.

The Court: Q. What do you assume would be

the net value on a block of ore of that size, of two
million dollars? A. About $500,000." [Tr. p.

628.1

"The plan of development and exploration work
which I have outlined in connection with the 1880
level will involve the aggregate cost of $22,000.00
with rosy prospects of future value in addition how-
ever, the replacement of the timbers of the Victor
shaft is necessary as w^ell as the construction of a

raise for ventilation. That will cost about $6,000.00.
This raise will serve both pumping and ventilation.
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That nmild make the total cost about $30,000.00

and that is all I contemplate doing at the pi'esent

time for the purpose of makincj a success of the

receivership. The more work we do during the

receivership period, the <7-reater the value of the mine

before the period of redemption expires." [Tr. pp.

628-9.1

Four months later, however, the receiver, when testi-

fying at the trial of the case upon its merits, stated that

Mr. Cole had stated to the board of directors in October

of 1927 that

"it would take $400,000.00 of money to be spent in

the mine whereby it might be made self-sustaining,

TO WHICH I AGREED.'' [Tr. p. 510.]

It suited Mr. Kirchen's purposes, and was necessary in

order to accomplish the move desired in June of 1928, to

make representations to the court of the character above

quoted. However, at the time of the trial, it became

necessary to attempt to vindicate the actions of the board

of directors and officers of this company by showing that

a huge amount for development, etc., in the mine would

be necessary, and to meet the exigencies which the oc-

casion then presented Mr. Kirchen testified in utter var-

iance to what he had previously stated to the court. The

court will bear in mind that at the time of the trial he

had spent $130,000.00 and yet had fallen short of every

objective which would have been worth while to the stock-

holders, excepting the small matter of retimbering the

Victor shaft. Intervenor's counsel promptly upon the

conclusion of Mr. Kirchen's testimony at the trial directed

the court's attention to that situation and objected to the

expenditure of any more money for development and

exploration work. [Tr. pp. 372-6.] It is our further
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thoug'ht, in view of the facts shown by the record, that

the receiver's certificates were conceived and used as a

device to auj^ment the amount of indebtedness so as to

prevent a recovery of the mine to the company and its

stockholders, as alle.s;-ed in the amended and supplemental

complaint in intervention. Questions, however, in refer-

ence to receiver's certificates will be taken up later in their

proper place. The foreg^oing, however, was necessary to

be alluded to at this time in reference to the program

and cost of continuing operations in the mine.

But if it be assumed that any sum approaching $400,-

000.00 should be spent in the mine, then we say that with

the debts of the corporation as of October, 1927, now

shown in their true light, the matter of the raising of

money for mining operations was not an insuperable ob-

stacle confronting the board of directors and compelling

a default in, and foreclosure of, the mortgage. It is

merely seized upon and magnified in the hope of justifying

their conduct and overcoming the presumption of fraud-

ulent and unfair dealing.

For example:

The available assets of the company, as cash or liquid

assets subject to quick returns, owned by the company

in October, 1927, have been set out in our opening brief.

They totaled $142,000. In addition thereto there were

522,199 shares of common stock in the treasury available

for sale, and there were, furthermore, in the treasury

100,853 shares of preferred stock (which drew $3.00

dividends before the common stock could participate)

available for sale at once. This latter item could readily

have been increased by adding the 400,000 shares of pre-
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ferred stock which were held pursuant to the conversion

clause in the bonds. How easy it would have been for

these directors and Cole, had they really desired to save

the property for the stockholders, to have agreed amongst

themselves to waive their right to convert the bonds into

preferred stock, and ask the other bondholders to do

likewise, so as to make that stock available for sale. Had

they then notified the stockholders of the real condition

of affairs—that Thomas F. Cole, a man accustomed to

large operations and of very considerable experience in

mining operations and with mining properties, and with

the ability to carry out his arrangements and financially

able to do so, and worth quite a few^ millions of dollars

[Tr. pp. 622-3], and Mr. Kirchen, the engineer in charge

of this mine for twenty-two years, were positive the mine

could be put back on a paying basis if $400,000.00 were

available for that purpose, and that Mr. Cole had agreed

with Mr. Kirchen "that if more money can be had the

property can be put on a paying basis" [Tr. p. 614], and

that they proposed to waive their right as bondholders

to convert the bonds into preferred stock, and were asking

the others to do likewise, and that they were offering

400,000 shares of preferred stock to the stockholders on

a pro-rata basis, at $1.00 a share (the directors and Cole

agreeing to take their pro-rata), and requesting the stock-

holders to express themselves in reference to that propo-

sition and to purchase additional stock—it goes without

saying the stockholders would have responded. No bond-

holder would have been dissatisfied, because the expendi-

ture of additional money would have enhanced the security

and such bonds had yet over two years to run before

they matured according to their terms. All of this work
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could have been done with a free hand and for the

benefit of the stockholders and the present corporation,

and not for the bondholders, had the directors in October,

1927, been honest with themselves and with the stock-

holders in connection with the indebtedness of the com-

pany, and handled the assets of the company in the

interests of the stockholders, as it was entirely possible

for them to do, especially in the lig"ht of the capabilities

and experience of the corporate managers who were its

directors. Other methods of procedure open to the di-

rectors will be mentioned later.

But it was in the minds of the directors and officers of

this company, and of Thomas F. Cole, at the October,

1927, meeting, to abandon and desert the corporation and

to devise way.^ and means of legally and successfully

accomplishing that, and they were obdurate to anything

to the contrary. The "mechanics" of the whole thing

were carefully worked out then and subsequently.. So

instead of following some plan, either such as we have

indicated, or otherwise, nothing was done, and it is now

sought to make it appear that Mr. Cole was willing to

finance the further operations of the mine, but that Mr.

Mitchell said:

"Mr. Cole, you must remember this, in any plan

of financing this corporation, 1 want to warn you
that the Company has obligations of different

amounts, say about $200,000 income tax before the

Government and practically adjudicated; we have a

suit of the Water Company of Tonopah against us

for $189,000; there is another claim for $24,000;
there is one for $4,000, and in any arrangement you
might make for financing the present corporation

you will have to assume those obligations as thev
become due."
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IVIr. Cole responded

:

"If that is the case I won't s^o in." [Tr. p. 415.]

Thereupon and in consequence of this advice, appellees

would have this court believe that there was no other

alternative open and consequently it was "reluctantly'

determined to foreclose the mortgag-e and to reorganize

the company. There was supine resignation to the in-

evitable by these resourceful captains of industry—but it

was kept secret. There is now one subterfuge after an-

other asserted in attempted justification of the abandon-

ment and desertion of the corporation and its stockholders.

At page 10 of appellees' brief, counsel embark upon a

panegyric of Charles M. Schwab. The particular thing

with which this court is concerned is whether or not

Charles M. Schwab, regardless of his other achievements

and his conduct aliunde the record in acquiring his wealth,

did in this particular instance violate the law in respect

to the subject-matter now before the court. The law is

no respecter of persons, nor is it of any moment to this

court what his record may or may not be in other

transactions. The court in this case has before it his

very words and his very conduct, and this man is no more

above the law than the meanest litigant. It is a tribute

to the independence and fearlessness of our federal judi-

ciary that the humblest suitor may with confidence appeal

to it for redress of wrongs against the most powerful

men and interests. The very fact that Charles M.

Schwab is in the position which he now occupies would

hold him to a stricter degree of accountability, because

of the greater knowledge of the duties and obligations

which he owed to the stockholders in this company as a
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director and officer and the controlling head of this com-

pany in financial matters and his ability and experience

in successfully copino^ with financial problems, than if he

were a man of limited knowledge and experience in such

afifairs.

We are not impressed by his self-serving letters and

utterances made following the joinder of issue in this ease,

but in his deposition he in so many words admits that

he deemed it proper to permit and assist a foreclosure by

the bondholders. [Tr. p. 569.] He was more than

willing to join with Cole in a refinancing scheme after the

elimination of the stockholders, but was adamant so far

as financing for the stockholders was concerned. \Xt

quote his testimony as follows

:

"In view of conditions I could not have conscien-

tiously advised any stockholder or other person to

loan or advance a substantial amount to the Company
because we could not devise a plan afifording reason-
able security or chance of profit for such a loan,

since the first mortgage bonds were a first lien."

fTr. p. 569.1

The expectation, weakly expressed and boldly italicized

one Dage 13 of appellees' brief, to the effect that Schwab

hopes that the present stockholders of the Tonopah Com-
pany will be permitted to become participants in the new

corporation, is but mere words. What actually happened

is shown by the record to have been as follows

:

''With reference to the rights of stockholders, Mr.
i^^hwab said to ]Mr. Cole: 'Tom, see if you can't

make some arrangement to take care of in some way
the old shareholders, both common and preferred

of the Tonopah Extension stock. Let them come in

and buy some stock after this thing is turned over.'
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Mr. Cole said: 'Well. I will think it over.' That is

all he said." fTr. p. 438.1

At pa^e 21 of appellees' brief counsel extol John G.

Kirchen. This is also a gratuitous contribution to the

evidence. But in reply we will call attention to the fol-

lowing^ shown by the record:

(a) It is true that down through the years, and until

1925, the Tonopah Mining Company, through the en-

gineering genius of John G. Kirchen, was developed to

such an extent that it produced some $21,000,000.00 in

bulHon
I
Tr. p. 472], paid almost 4.000,000 in dividends

[Tr. p. 370], and provided the funds wherewith to acquire

six times the area of the property developed. We have

no hesitancy in stating that down to 1925 the work of

John G. Kirchen was a monument to his mining ability

and capacity. The stockholders had every reason to im-

plicitly trust their directors and general-manager Kirchen.

But consciously or unconsciously, it is clear to our minds

that John G. Kirchen, following 1925 and particularly

during the periods complained of by the intervenor, has

been used in furtherance of. and actively aided the con-

summation of, the schemes and selfish interests of his

superiors, in which he personally was to benefit. It is

significant that with the advent of Thomas F. Cole upon

the scene in 1926—he then first purchasing stock and

owning adjoining mines—the dividends of the company

suddenly cease, and one disaster following another over-

takes the mine, until finally it is confronted with the situa-

tion of complete foreclosure and loss to the company and

its stockholders as a result of deliberate action of the

directors and Cole. The relation of Cole and Schwab

and Kirchen is disclosed by the evidence. Cole had known
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both for a great many years; his intimate relation and

connection with each was disclosed by Kirchen; he ac-

quired properties adjoininj^- the Tonopah Company's

mines; he did Schwab's biddin.s^ in taking steps to assume

the reins. He acted for Schwab and Schwab acted for

him. Kirchen, however, was the indispensable tool whose

genius both Cole and Schwab needed, and Kirchen was

taken along by Cole and assured of his future position.

(b) Under date of February 17th, 1928, we find Mr.

Kirchen writing Harry J. Pinney, a stockholder [Tr. p.

3291 :

"It would be much better for me in every way if

the old Company could succeed, as I am a large

stockholder of both common and preferred stock, as

well as a bondholder of the Company."

The record shows fTr. pp. 441 and 442] that Mr. Kirchen

owned no common stock on that date. He testified he

had sold

"all of my common stock by the 1st of February,

1928, being about 30,000 shares I think. I sold some
in December, in November, and some in January.

I sold most of it during December, perhaps 20,000

shares. In January of 1928 I sold whatever balance

I had between 20,000 and 30,000 shares of common
stock. * * * Ji; ^y^s not all sold at the same time

because it would wreck the market * * * I did

not sell the preferred stock because it had no market
and I could not sell. * * * I do not kngw
whether any of the other directors have sold or dis-

posed of their common holdings. * * * j^ any
event I did not sell any of my common stock until

this reorganization plan and this scheme had been

determined upon." [Tr. pp. -141-2-3.]

Mr. Kirchen also testified, at first, that he wrote Mr.

Pinney and advised him to sell his stock in January or
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February of 1928. He then corrected his testimony and

said:

"I mi^ht not have told him to sell it; I told him
I had disposed of all my common stock." [Tr. p.

442.1

(c) Quite apart from the deliberate misstatement

occurring in the letter to Mr. Pinney dated February 17th,

1928, Mr. Kirchen did not advise Mr. Pinney that he

had sold out until his letter of March 13th, 1928, when

he could not escape the matter any lonj^er as a result of

the direct inquiry of Mr. Pinney as to how much stock

he owned. [Tr. p. 333.] But in that letter, Mr. Kirchen

suppressed and concealed, as all directors did from all

stockholders, from Mr. Pinney the fact that foreclosure

proceeding's had been instituted on March 8th, 1928, and

that on March 12th, the day previous to his letter to Mr.

Pinney, an answer had been filed [Tr. p. 743] by the

defendant corporation admitting everything in the com-

plaint and an order made appointing himself receiver.

[Tr. p. 64.1

Certainly Mr. Kirchen and the directors cannot be

exonerated from the charge of wilfully suppressing and

concealing from the stockholders information concerning

(a) the plan to deliberately default and (b) the legal

proceedings taken to effectuate that end. At page 413 of

the transcript, Kirchen, in terms, admits that no steps

were taken to notify the stockholders, except by the letter

of September 7th. 1928, written shortly before the trial

of this action.

Here, however, Mr. Kirchen was in direct correspond-

ence with a stockholder and bondholder of the Tonopah

Extension Mining Company, who was most persistent in
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his efforts to ^et information, yet in none of the letters

from Mr. Kirchen to Mr. Pinney [to be found at pp. 322

to 346 of the transcript] is there a disclosure of the real

facts and circumstances surrounding the default which

were only forced from the Hds of Kirchen upon the stand

in the June hearins^ and the trial of this action.

(d) In the answer of Mr. Kirchen to the supplemental

complaint in intervention, he alleges:

'That the total of said interest installment due on
January 1st, 1928, was $13,250, and that on said

date defendant corporation had in its Treasury but
the sum of $2,298.19." [Tr. p. 59.]

The evidence showed that this item of cash was the bank

balance in New York, and that in Tonopah there was on

the date in question the sum of $29,523.29. And the

amount of bullion in transit on said date was $24,494.16.

[Tr. pp. 445-6.] An additional unclaimed dividend cash

deposit in New York, of $7,046.88, existed on said date.

[Tr. p. 452.]

At the bottom of page 15 of appellees' brief, counsel

refer to Kirchen's statement "and we saved the property"

as "Kirchen's triumphant". We may, with propriety, ask

for whom the property was saved? It is the sheerest

mockery to say that it was saved for the stockholders.

The appellees claim, at page 16, that "never was there

the slightest secrecy in any operation of the directors"

because of the recitations contained in the minutes. Bear

in mind that the corporation shut down its offices in New
York, and locked its books and records in a vault in an

unnamed warehouse in New York City, and that only a

part of such books and records were produced at the
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trial, and the court will see the true extent of the broad-

casting of the information contained in these minutes.

[Tr. p. 472.] We he^ to refer the court to the testimony

of Mr. Kirchen and to the testimony of the officers and

directors in their depositions that no steps were taken to

advise the stockholders of the contemplated plan or execu-

tion thereof in the premises. [Tr. pp. 413, 547-8, 552,

558, 569-70, 574, 579.]

The intervenor herein only learned, accidentally through

a friend of his, four or five days previous to the filing

of the complaint in intervention, of the situation of the

corporation. [Tr. p. 315.]

In discussing the history of the Tonopah Company,

pages 4 to 18 of appellees' brief, there is an attempt to

create an impression that the Tonopah Company possessed

a board of seven directors, each of whom acted at all

times in accordance with the duties which the law imposes

upon a board of directors. Because of its importance in

the consideration of the questions involved in this appeal,

it is important to call the attention of the court to the

fact that Schwab and Cole were the board of directors of

the Tonopah Company, and exercised entire control over

it. It matters not that they individually did not possess

a majority of its capital stock. Let the record speak for

itself.

( 1 ) Schwab, Kirchen, Cole, Ward, Benham and

Mitchell possessed more than 300,000 shares of stock and

the majority of stock was controlled by forty men. [Tr.

pp. 409, 406.1

(2) Mitchell was Schwab's attorney-in-fact and per-

sonal representative. | Tr. p. 409.] Ward, the president,
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owned but 400 odd shares of preferred stock, and no

common fTr. p. 573]; Benham but 211 shares of pre-

ferred stock, and no common; Kirchen had owned large

holdings of common stock but had sold his holdings after

the October meeting prior to the receivership, and while

the stock was still listed on the stock exchange.

(3) Schwab was in control of the corporation. His

agents, Benham and Mitchell, voted the majority of stock

at the only stockholders' meeting of which there is any

evidence. All matters concerning the corporation were

directed by Schwab. [Tr. pp. 409, 408.] Schwab called

meetings for the benefit of "our important stockholders"

fTr. p. 495] and asked Cole to do for this group of

important stockholders that which Cole has done [Tr. p.

436], and in which scheme he still is and always has

been interested.

Counsel has recognized the state of the record on this

particular point. Subsequent to the October meeting, and

until the receiver's sale in February of 1929, Kirchen

discussed all matters with Cole and with Schwab and did

not proceed without their advice. [Tr. pp. 421, 434.]

In all of these transactions Schwab and Cole were jointly

interested [Tr. pp. 437-8], and their association had

existed over a long period of years.

On pages 16 and 17 of appellees' brief it is stated that

there is no evidence that the bondholders have received

anything of value, and speculations are indulged in refer-

ence to what the court would have done had the mine

proved valuable. This argument is fallacious and not

based upon any evidence. Is it not likewise to be sup-

posed that the derelict directors would not pay $650,000.00
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for something' of little or no value? How did the stock-

holders have any opportunity from January 1st, 1927, on

to assist the corporation in any asserted problems? They

faced a void of silence during all this period. The finan-

cial condition of the corporation was not communicated

to them. No prospects of a reorganization of the cor-

poration were ever presented to them. This silence, to-

gether with the preconceived plan on the part of Cole and

his associates, to obtain the corporate assets in dereliction

of their fiduciary duty is what condemns them and enables

the appellant to set up the defenses which they neglected

to set up. To argue that the stockholders had an equal

opportunity to assist and to preserve their own interests,

is folly. No such opportunity was ever presented to

them.

Appellees then proceed to abandon their contention by

stating that Cole is the opportunist who will save the

stockholders' interests, after they have been tossed aside.

We challenge the existence of any such inference, without

in any respect admitting the materiality of the argument.

At the inception of this scheme, October, 1927, Schwab

feebly requested Cole to "try to take care of the stock-

holders if you can". [Tr. p. 416.] Cole agreed. There

was no further discussion of the stockholders' rights.

fTr. p. 417.] The Cole-Schwab group, it is true, has

offered certain inducements to the "important stock-

holders"—bondholders. It was the essence of their scheme

that nothing should be offered the stockholders. We
challenge counsel, and request this court to search the

record, to indicate any evidence which shows that there

was, or that there was agreed to be, any real regard for

the stockholders or for the corporation itself. The refer-
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^Lce _s:iven by counsel in support of this inference is in

itself a negation. Cole testified in this case, both in

person and by deposition. Xowhere in his testimony is

there anv indication of any such benevolent purpose.

(See especially p. 1(39. Case 5937.) On tfie contrary^ the

record shows that the Schwab-Cole group planned to ob-

tain the mine in abase of their fidodary rdationsfaqi.

They knenr foil wdl that the law woold ha¥^ refused

sanction had Scjiwab hnnsdf direcdy become the por-

chaser, yet they soi^^ to do what tiiey coold not do

direcdy by peiuiitlii^ Cole to act as the ostensible pur-

chaser. Never wiD the law permit a groiqp of directors

to pnrdiase a corporation's assets in frand of the rights

of the stockhcJders, any more than they woold be so per-

mitted to do indirect^. It matters not, in this instance;

whether die porchaser be Cole or the directCHrs themsdres.

becanse Cole at all times conmred with them^ and was

their agent.
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moth, 14 Fed. (Second Series), page 705, where the court

reversed the findings of the lower court holding against

fraud, and where, in connection with the question of a

conflict in the evidence, it held that the lower court's

findings were entitled to consideration, but were not con-

trolHng.

Furthermore, except for the testimony of the witness

Kirchen, and the incidental testimony of the bookkeeper

Jensen, and of the intervenor himself, all the balance of

the evidence was documentary and testimony by way of

depositions.

At the bottom of page 21 of appellee's brief, the sug-

gestion is made that "the trial judge undoubtedly knew

by reputation, and possibly personally" Mr. Kirchen. We
leave that statement without further comment.

Issuance and Sale of Bonds.

It is not the contention of the appellant that "the in-

siders" received more than their share of the bonds.

Under the heading "Issuance and Sale of Bonds" treated

in our opening brief, at pages 13 to 18, we have given in

narrative form the history of the transaction concerning

the issuance and sale of bonds, and commented upon the

provision which the board of directors imposed in the sale

and distribution of bonds which would allot to the stock-

holders only a certain proportion of the bonds in order

that they might maintain a control of the bond issue. We
have incidentally commented upon the fact that the ofli-

cers and directors of this company did not restrict them-

selves to their pro-rata allotments, but took at will more

bonds for themselves—a privilege which they denied to

the stockholders, and likewise permitted Mr. Fred Cole to
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acquire a large block of bonds; but at least two minority

stockholders who desired to assist in the financing of the

company and obtain their quota of bonds were denied,

even when additional bonds thereafter became obtainable.

This has been gone into elsewhere in this brief. However,

that point is not, nor ever has been, "our major conten-

tion".

Under this heading counsel advert to the fact, and

thereafter recur to the fact, that the evidence showed that

only two persons, namelp. Pinney and Seeman, were

unable to get bonds of this company that they desired.

However, for aught that appears in the record, their

cases may have been typical of numerous other cases,

and is indicative of the fact that the bonds of this com-

pany were in demand, and that had other or additional

bonds or securities of this company been issued in the

financial crisis—granting that a crisis did confront the

directors—^there would have been a market and demand

for such securities despite the loud protest of the directors

and officers of this company that there was no market

for further stock or bonds, and that they knew of no way

to raise money, and that its stockholders were apathetic.

All bonds were subscribed or paid for within sixteen days

of the stockholders' ratification meeting. [Tr. p. 468.]

Counsel, at page 28, allude to the fact that all other

stockholders in this company but the intervenor are satis-

fied with results, and that the intervenor in this case is

the only one striking a discordant note. At page Z7 , ap-

pellees say that "only one small stockholder is before the

court." Also, at page 52, "that the court will take into

consideration the infinitesimal interest of a minority in-

tervenor." The record, however, shows that a belated
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eflfort was made by a very numerous group of stock-

holders to participate in this Htigation. We refer the

court to page 5 of the record in case No. 5937. where the

minute order recites that

"Mr, Keeley also states to the court that he rep-

resents 432 stockholders of the defendant company."

The formal order granting the motion of the receiver for

an order of sale of property contains a reference to this

matter again. [See p. 11 of record in case No. 5937.)

The intervenor himself testified that upon receiving the

information concerning the foreclosure, he immediately

got busy to try to protect his interests and that in addi-

tion to his own interests and those of Mr. Pinney "sev-

eral other stockholders" were interested in the interven-

tion [Tr. p. 316] ; also

"to protect the interests of the stockholders I felt it

was my duty to file an intervention to stop it until

we were advised" [Tr. p. 320] ;

also,

"the shares of others similarly situated are repre-

sented here." [Tr. p. 327.]

The complaint in intervention in terms alleged that it was

brought on behalf not merely of the intervenor. but on

behalf of all others similarly situated. It is a stock-

holders' representative action. |Tr. p. 34. par. 19.]

Tonopah Company.

With respect to the contention of appellees, at page 22

of their brief, that the Tonopah Company had actually

sustained a loss of $548,190.23, a moment's attention to

the evidence in this case will show that that figure is
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simply the merest of bookkeeping figures. A reference

to the transcript at page 366, where the figure first oc-

curs, shows that it is ''per income account annexed."

That account, occurring at pages 367-8, shows that the

item is a balance derived from a huge initial figure of

expense involving "mining including extraordinary devel-

opment, pumping, etc., $603,157.19." The pumping item,

however, was almost 50% less* than the previous year.

[See Tr. p. 361.] The "extraordinary development work"

was really an asset involving "a total of 8,574 feet of

development work" [Tr. p. 359], resulting in "three veins

have been found and the chances of developing others are

favorable" [Tr. p. 360], and "with the reasonable hope

of a successful outcome" [Tr. p. 354], "with progress

farther west, where it was believed large bodies of ore

will be found." [Tr. pp. 355 and 360.]

The effort is made by counsel throughout their brief

to relegate the situation which is shown by the record in

this case, to the class of cases involving an internal dis-

sension in a corporation where questions of management

and policy are more or less committed to the board of

directors and not reviewable by the courts, except for an

abuse of discretion or breach of duty. The cases cited at

page 28 of appellees' brief are cases of that character.

However, it must not be overlooked that even in cases

involving that principle, the qualification is added that the

acts of the board of directors must be in good faith and

not fraudulent, illegal or oppressive. (3 Fletcher Eric,

on Corporations, sec. 4065, page 6924.) Cases involving

bad faith are always reviewable. [Vol. 6 Fletcher Enc.

on Corporations, sees. 3997, 6802.) And in this same

connection the text writer is at pains to say:
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effort was made by a very numerous group of stock-
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simply the merest of bookkeeping figures. A reference

to the transcript at page 366, where the figure first oc-

curs, shows that it is "per income account annexed."

That account, occurring at pages 367-8, shows that the

item is a balance derived from a huge initial figure of

expense involving "mining including extraordinary devel-

opment, pumping, etc., $603,157.19." The pumping item,

however, was almost 50% less* than the previous year.
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favorable" [Tr. p. 360], and "with the reasonable hope

of a successful outcome" [Tr. p. 354], "with progress

farther west, where it was believed large bodies of ore

will be found." [Tr. pp. 355 and 360.]

The effort is made by counsel throughout their brief

to relegate the situation which is shown by the record in

this case, to the class of cases involving an internal dis-

sension in a corporation where questions of management

and policy are more or less committed to the board of

directors and not reviewable by the courts, except for an

abuse of discretion or breach of duty. The cases cited at
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However, it must not be overlooked that even in cases
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connection the text writer is at pains tb say:



—40—

"But it is a defense in favor of mortgagor or its

stockholders that the earnings of the mortgagor have

been misapplied by the company owning a majority

of the bonds and of the stock of the mortgagor, in

order to bring about a default and secure control of

the property of the mortgagor."

3 Fletcher Enc. on Corporations, sec. 1382, at page

2363.

On principle it is immaterial whether that misapplica-

tion has been by a company owning a majority of the

bonds, or by the directors and a co-conspirator owning

and controlling a majority of the bonds, or whether it is

a case of a misapplication or failure to use funds avail-

able for that purpose.

At page 29 of appellees' brief mention is made that

Mr. Pinney could later have secured additional bonds but

would not then take them, and it is suggested that he was

unwilling to assume his share of the burden. This matter,

and matters of similar purport, are frequently alluded to

in appellees' brief. We may say here in reply that not

merely were these bonds offered to Mr. Pinney after the

June hearing, when the information was first communi-

cated to him that the officers and directors had virtually

abandoned and deserted this company, thus putting a dif-

ferent aspect upon any security which the company might

offer, but more importantly, after these bonds were sub-

jected to the first lien of $200,000.00 of receiver's certifi-

cates and after the institution of foreclosure proceedings,

which made the right of converting these bonds into pre-

ferred stock a valueless right.

It was stipulated between counsel that Mr, Pinney, in

taking over the only bonds which it was possible for him
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to take over pursuant to the correspondence set out im-

mediately prior to the stipulation, "asked for more bonds

in amount up to $5,000.00." [Tr. p. 469.] Yet appel-

lees, at page 32 of their brief, claim that it is not

shown that Mr. Pinney ever sent in the subscription

blank to obtain more bonds, and have the audacity to

argue that the stockholders failed to respond to the ap-

peal to purchase bonds.

At page 31 of appellees' brief, counsel say there is no

rule preventing directors from lending, in good faith, to

a corporation and taking security. However, this is not

a complete statement of the law in reference to that mat-

ter. There is nothing more emphatically laid down than

that the directors, in making such loans, and in all their

dealings with the corporation, are committed to the exer-

cise of the highest good faith, and that all of their trans-

actions are scrutinized with jealous care by the courts,

and may be set aside on slight grounds.

Twin Lick Oil Co. v. Marberry, 91 U. S. 587.

Obligations of Directors as Creditors.

In addition to the citation of cases on pages 18-20 of

our opening brief, we may cite and briefly quote from

Highland P. I. Co. v. List, 27 Cal. App. 763 (also 42

Cal. App. 753) :

"The law looks with strictness amounting to sus-

picion upon all transactions had by a trustee respect-

ing the trust property, and the burden is generally

cast upon the trustee in such a case to make a clear

showing of the absence of fraud and that there was
no lack of good faith,"
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At page 2i7 of appellees' brief it is said

:

"In the instant case all acts complained of were
clearly to the interests of the stockholders and there

is no proof whatsoever of ulterior motive."

And again at page 38 it is stated that the intervener

knew he could not state a case of directors dealing with

themselves. The evidence is decidedly to the contrary.

We have heretofore shown that subsequent to January,

1927, Schwab and a board of dummy directors, and his

associate Cole, controlled the Tonopah Company. They

were its largest stockholders and its largest bondholders,

controlling more than a majority of bonds and subse-

quently controlling the corporation. It also appears that

Schwab and Cole, in October of 1927, planned to cause a

default in the payment of interest so that the properties

would be foreclosed and to purchase them at a foreclosure

sale, and to thereupon have them conveyed to a reorgan-

ized corporation which they should own and control; and

that in February, 1929, they acquired these properties.

It is fundamental that as a director Schwab and his asso-

ciate directors occupied a fiduciary relationship. To say

that we have not shown a case of directors dealing with

themselves is to completely disregard the evidence. If it

be to the interests of stockholders to keep them in com-

plete ignorance while this scheme was being consummated,

then the law concerning the duties of directors is a com-

plete nullity.

At page 40 of appellees' brief counsel quote from the

testimony of President Ward of the defendant corpora-

tion, and argue at great length that the cessation of post-

card notifications must have apprised the stockholders of

the bad condition of the company and as excusing and
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being the equivalent of notice of what actually had been

determined upon and done by the officers and directors.

The lack of substance and merit to this suggestion is so

apparent as to require no extended comment. Of the

same character is the argument at page 46 of appellees'

brief, that "as a matter of fact the stockholders had no

rights." Of a similar character, but of a more astound-

ing nature, is the contention appearing at page 142 of ap-

pellees' brief, to the effect that every stockholder who did

not get notice (of the default and impending foreclosure)

got exactly what he deserved. Again at page 61 of ap-

pellees' brief it is said that the default and receivership

"was actually a benefit to every stockholder."

At page 43 appellees state that "Cole never showed

any active interest to possess the mine." The evidence

is to the contrary. In January, 1927, when the bond is-

sue was floated. Cole became its largest bondholder. [Tr.

p. 334.] He bought only after making a complete exam-

ination of the mine. [Tr. p. 545.] Thereafter he kept

continually in touch with affairs at the mine. He pos-

sessed large interests in the Montana Mining Company,

whose properties were immediately adjacent to the Tono-

pah Company. [Tr. p. 471.] Counsel concedes that Cole

and his associates are the ones who took an interest in

organizing to obtain the property. (Appellees' brief, p.

43.) His associates were the dereHct directors of the cor-

poration. It was they who, as conceded by the appellees,

instructed Cole to take hold of the reorganization scheme

in October of 1927, and who directed him, for his and

their own benefit, to do that which the law precluded them

from doing directly. On the contrary Cole was decidedly

interested in the mine from the time of his original in-
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vestment in January. 1926. totalling many thousands of

dollars. [Tr. p. 544.] He persisted in continuing this

interest in the properties until he and his associates had

acquired them for a pittance of $650,000.00.

Financial Status of Tonopah Company as of January

1st, 1927.

At page 48 appellees list the net loss statements for a

number of months, and at page 29 they total them to the

extent of over a quarter of a million. It must be borne

in mind, however, that the amounts for eight of the

months so listed have already been answered. They are

included in the so-called loss for the year 1927. Such

figures are bookkeeping figures covering expenses for

actual development and improvement of the mine. All

the items so noted were of course paid. They are not to

be added to the fictitious and exaggerated item of $400,-

000.00 of unpaid and unliquidated demands mentioned in

the early part of this brief.

On page 49 of their brief, the appellees contend that

the finding of the court to the effect that the directors

exercised "sound business judgment" in defaulting is jus-

tified by the evidence. In justification of this position it

is sought to be argued that the stockholders were apa-

thetic. Sound business judgment is a correlative, of

course, of the obligation of the directors to regard those

duties which the law imposes upon them. They are trus-

tees for the benefit of the stockholders. As such trustees

they cannot abuse any fiduciary relationship which they

occupy.

If an ordinary trustee of an express trust attempts to

acquire properties of the trust estate to the detriment of
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attempt. That is what the interv-enor is seddng to do

here—to restrain Schwab and his board of directors and

their admitted agents Cole and the coanplainant, from

thus acquiring the properties of which these directors

were trustees.

It cannot truthfully be said that the directors did all

they should have done. In our opening brief and dse-

where in this brief are incorporated suggestions as to

possible methods of procedure that conkl have been pur-

sued by the directors of this company. In addition to the

suggestions so made, we do not see why the directors in

this case did not, as it was incumbent upon them to do,

seek to float a IxhkI issue for an amount deemed sufiBdent

to take care of the needs of the corporation, to supersede

the bond issue secured by the mortage now being fore-

closed. The present bcHidhcdders could with propriety

and proper protection have substituted for their present

bonds, the bonds in the new issue, leaving available for

sale the excess. Twice prevnotisly, and only twice pre-

viously, had the stockholders of the corporation been

called upon to aid in the financing of the company. We
ha\-e shown that in connecticHci with both the preferred

stock and the bonds thereafter floated, there was a prompt

and liberal respcHise, and there is no reascHU to question

that the stockholders could not be successfully appealed

TO for a third time if it were shown to them, as it had

been in connection with the floating of the present bond

issue in 1926 [Tr. p. 594], that the corporation was in

need of money and that the mine would be ruined by

liooding if the money was not obtained. Especially is

this true if it were further shown that the ofi&cers and
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wffing' to. and wotiid. assist in pmiirig over this new

buMi issue, providing the stockholders would do likewise.

Had thi^ made some snch ettort. instead of concealing

what they did do. and had any snch ^ort failed of re-

stdts. xh&a. in the language of Mr. Prnney.

"I would say the directors had done their duty and
the foreclosure should be allowed to take its course."

[Tr. p. 490.1

What jnstiffcatibn is it to say. without making the eiiort.

that anv and all ettorts would have been useless?

At page 52 of their brief, appellees suggest that had

not Thomas F. Cole purchased receiver's certificates, the

mm«* would have be^i destroyed, and further state that

should the judgm^it in this case be reversed upon any

ground whattver. and Cole should refuse further linanc-

ing. operations would be stopped, the mine would be

flooded, and no stockholder or bondholder would be advan-

taged. Appellees may be assured that the intervoaor will

not sit idly by. but will adopt appropriate and lawful

means to see to it that proper action is taken to preser\-e

this mine to the corporation and its stockholders, instead

of leaving the matter in the hands of the pres«it officers

and directors, who. as appellees, admit at page 67 of their

bri^, '^'did the only fair thing that they could do to the

handkolders" and 'simply qtrit."

At page 59 of appellees' brief, counsel prop«:»se the novel

theory as a proposition of law. without citation of cases,

that the court is justified in looking upon the 'subsequent

developments^^ as corroborative of the testimony of those

accused of fraud, and that such subsequent developments



—47-

in this case have shown that the directors exercised "sound

judgment" in permitting this default. This, of necessity,

cannot be sound law because it bmi opens the door and

paves the way to manufactured evidence, and in this case

Kirchen and Cole, two of the conspirators, have at all

times been in control of the mine. We advert to the

contention, however, because it is possible that therein

lies the explanation of why Kirchen did not accomplish,

following the June hearing, the objectives which he led

court and counsel to believe he very likely would achieve.

We confess our inability to appreciate the soundness,

or to follow, the arguments of appellees when they con-

tend that the stockholders—who were purposely kept in

ignorance of what the directors and officers were doing

or contemplating doing, and who were not invited to par-

ticipate and who were regarded as having no rights in

the premises—w^ere the ones who deserted the property

instead of the directors. (See appellees' brief, p. 50.)

The Default in Pajmient of Interest on January 1st,

1928.

Appellees claim, at page 51 of their brief, that

"the evidence is that they acted honestly, without

benefit to themselves, and did the only thing they

could do."

This assertion has been fully answered time and again in

our opening brief and in this brief. The constant repe-

tition of statements of this character cannot make it so.

The facts demonstrate that the reverse is the truth of the

situation.

Appellees also claim, at page 51 of their brief, that the

evidence shows the property of the defendant to be a
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wornout property of speculative value. We believe that

we have already shown that the mine was in fact of great

value. A mining property which built up from a bare

forty acres to more than 1140 acres, and which had pro-

duced $21,000,000.00 in bullion, and paid $4,000,000.00

in dividends, and was but one-fifth explored or developed

at the time of the default, and which was constantly

producing ores and disclosing, even as recent as the period

of receivership, new and valuable veins, and which was

carried on the books of the corporation at over $2,000,-

000.00 and which had valuable ore bearing veins lying to

the west of its developed property—cannot be suddenly

said to be worn out and only of speculative value, where

it had a record of over twenty-two years of continuous

valuable production, and where its mineral bearing de-

posits had barely been scratched. The mine is a going

property. [Tr. p. 301.]

Benham Demand.

The averments of the supplemental complaint in inter-

vention charged a purported and willful default and a

purported notice and demand for foreclosure and payment.

[See Tr. subd. C, par. XIII, p. 28.] In the face of the

general allegations of this pleading, which should be

broadly and liberally construed in the light of all the

specific allegations contained in it, and which challenged

and made an issue of the question as to whether there

had been a default at all, it certainly was incumbent upon

the complaint to show that the demand which was re-

quired to be made of the defendant and to continue thirty

days before suit could be filed for the full amount of the
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principal and interest ur^^er the mortgage had been prop-

erly made. ^,

The oniy demand which was properly authenticated

and which was made upon the defendant corporatioo,

was the demand made by the Guaranty Trust Company

under date of February 11, 1928 [Tr. pp. 196-7], pur-

>uant t«: :: r rr_uest of Thomas F. Cole, dated Fd>ruary

4, 1928 [Tr. p. 200]. The demand of February 11, 1928,

demanded payment, but the suit was filed prematurely in

this: that thirty dairs did not el^kse after :: r "iking of

that demand and before the fihi^ of tsz The suit

was filed on March 8. 1928 [Tr. p. 667].

We are satisfied that the so-called Benham demand

was wiic^ inconqietent to have been received in evidence,

because (1) not made upon the defendant; (2) not authen-

ticated; and (3) made by the secretary- of defendant

—

^

conspirator—in pursuance ox :.-e : :: --:.ri:y

C: - -r irr- :-.- T«ee "^ :: ?.' tt ^rr- :- e:. to justify

::r rr t ; r t: t > : z;:: _:r_ .:_.:. ihe ground

th2t there is a presun:: . : : . m favor of that letter having

:ven and received in due course of business, and

:ni: more and more the law ignores tedmicalities H .v-

ever. the objections to that letter are not mere 7: ; .

rles. To permit the recqition ii: e. : :: r: :

of that character, vital from e ' _; r ::.:::::.

without any more proof than . ^ n ri :
: .5 :i5r,

would be to throw c^jen wide :: r aoc-rs of c iz: :r to

every oncei^-able fraud.

.\TTt 7^ :.: page 79 of their brief, claim thi: :: r :b-

c^::.n ..re. : usly urged in connecticHi with c z: :u-

ments. to wit: at pages 195 and 196, and to th;: r -nn^n.
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letter—a different document—were waived because no

motion to strike was made to the previous documents con-

taining a recital of demand of payment. This argument

is urged with considerable emphasis, but it is entirely fal-

lacious. Had the Benham letter been rejected by the

court, then it would have been incumbent upon the inter-

venor to renew his objection to the previous documents

by a motion to strike, but since the Benham letter was

admitted as the demand of payment referred to in the

previous documents and as supplying the foundation for

their admission, there was no occasion for the renewal of

the objection by a motion to strike in order to preserve

the point.

Counsel argue, at pages 81 and 85 of appellees' brief,

that no demand of payment is necessary where it would

have been futile and where there was a refusal to pay

prior to the making of the demand. This, however, was

communicated to no one. In the case at bar, the require-

ment for the making of the demand was a contractual

condition precedent, and indispensable to the successful

maintenance and prosecution of this suit.

The final argument, urged at page 90 of appellees' brief,

is that the mortgage provided that in the event of any

sale, the whole of the principal sums, if not previously

due, shall become due at once. The answer to this, how-

ever, is that it presupposes such a default in the payment

of interest that the suit could properly be maintained for

the foreclosure of the mortgage for a default in the pay-

ment of interest. However, by virtue of the facts shown

in this case, there was never any default in the payment

of interest which could be availed of for the purpose of
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instituting this action, and hence the principal cannot be

claimed due or enforced in and by means of a wrongful

suit.

Intervention Is Proper.

At page 131 of appellees' brief, counsel contend that

the right to intervene has not been established. This

argument seems to be based in part upon the ground that

the intervention was allowed by order of court upon ex

parte application. Counsel contend that the "usual and

proper way" is by motion for leave to file first made,

citing no authorities in support of the position. There

is no rule or statutory regulation to that effect. It is

simply a question of practice. Had the appellees desired

to question the mode of procedure, they could have pre-

sented a motion to strike on that ground. As it was,

they answered to the merits of the application. An exam-

ination of the motions to dismiss attached to each of the

answers filed by appellees will disclose that the method of

procedure adopted by the intervenor was not urged as an

objection, and hence must be deemed waived for all pur-

poses in this case. [Tr. pp. 45-61.] It may be added,

furthermore, that since the grounds urged as a basis for

intervention were sufficient on their merits for that pur-

pose, the mode of procedure followed is of no importance.

An order was made allowing the intervention, and the

issues raised thereby were tried and decided on their

merits. [Tr. pp. 15, 103.]

Appellees further urge that the intervention does not

conform to Equity Rules 37 and 27.

With respect to rule 37, it may be said that since the

intervenor did not challenge the jurisdiction of the United
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States District Court for Nevada to entertain the action,

that rule cannot be properly invoked against the interven-

tion in this case. In the case of Wenhonie v. Dort M.

Co., 300 Fed. at pages 405-6, the court quotes Equity

Rule 2>7, and says

:

"The intervenor does not challenge the right of

the plaintiff to file, nor the jurisdiction of this court

to entertain, the present bill, and so the intervention

sought is 'in subordination to, and recognition of,

the propriety of the main procedure,'
"

The effect of rule 2>7 has been held to be merely that an

intervenor cannot challenge the court's jurisdiction. King

V. Barn, 262 Fed. 59; Adlcr v. Socman, 266 Fed. 841.

With respect to rule 27, we respectfully submit that

the allegations of the amended and supplemental com-

plaint in intervention [Tr. par. XV^II, pp. 33-4] fully

meet all the requirements necessary to show the futility

and uselessness of any demand which might have been

made upon the board of directors.

The authorities hold that it is not necessary to plead a

demand where the interests of the directors are shown to

be antagonistic to the corporation. Ogden v. Gilt Edge

Co., 225 Fed. 728; Del. & Hudson Ry. Co. v. Ry. Co..

213 U. S. 435, 53 L. Ed. 862.

It is furthermore unnecessary to plead any such de-

mand where it is shown that the request would be an idle

performance or would be unavailing. Wilson v. American

I. Co.. 206 Fed. 743.

Equity Rule 27 has been held not to apply to a suit by

a stockholder charging fraud of the corporation's officers

and agents. Maimer z>. Hegner, 269 Fed. 537.
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In Montgomery's Manual of Federal Jurisdiction and

Procedure, 3rd edition, it is said, at page 576:

"An allegation that the plaintiff has sought redress

of the corporation's officers is dispensed with where
the interest of the officers is shown to be antagonistic

to those of the corporation, its stockholders and cred-

itors, and immediate action is imperative in order

that the property of the corporation be preserved

from loss."

In Brennan v. Barnes, 232 N. Y. S. 112, 133 Misc.

Rep. 340, it is held that where the directors responsible

for the alleged unlawful diversion of corporate property

are still in control of the company, demand on the corpo-

ration before bringing a stockholders' representative ac-

tion, is excused.

Certainly paragraph XVII of the amended complaint

in intervention, when taken in conjunction with the other

allegations set out therein, showed an imperative necessity

for immediate action on the part of the intervening stock-

holder, in view of the filing theretofore by the corpora-

tion of an answer admitting all of the allegations of the

bill of complaint, and sworn to by counsel for the defend-

ant corporation, whose verification recited:

"This appearance, answer and proceedings thereon,

is made upon the authority of certain resolutions of

the board of directors of defendant corporation,

adopted at a special meeting of said board duly called

and held at the New York City office of said defend-

ant corporation. No. 30 Church street, on March 6,

1928, at 2:30 o'clock P. M., at which meeting de-

fendant's said attorneys were duly authorized to

enter the appearance of defendant corporation in this

court and in this suit, and, on behalf of defendant
corporation, to admit all the material allegations of

complainant's bill (a copy whereof was before said
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board) and to waive time for further proceedings

and, on behalf of defendant corporation, to consent

to the appointment forthwith, if the court approved,

of John G. Kirchen as receiver, and also authorizing

defendant's said attorneys to do all other acts and
things pertaining to said case which said attorneys

may approve."

In the face of this resolution, shown as a part of the

answer filed by the corporation, the futility of an appli-

cation to the board of directors is apparent.

It may not be inappropriate to point out that in a dif-

ferent connection in appellees' brief, they admit that a

demand of payment upon the corporation "would have

been futile" [p. 81]; would not have been complied with

because "the directors intentionally defaulted" [p. 84],

and "would be useless" [p. 85].

The evidence adduced at the trial so overwhelmingly

showed that the board of directors was irrevocably com-

mitted to the willful default previously determined upon

by them, that there can be no question, either as a matter

of pleading or as a matter of fact, that any demand would

ahve been a useless ceremony.

Counsel, however, claim (appellees' brief, p. 133) :

"that the intervenor did not take action until too

late. He knew of the mortgage, but was not watch-

ful of the outcome."

We know of no principle of law which requires a stock-

holder to assume that his directors will violate their trust

and which attaches to his acquisition of shares some such

doctrine as caveat emptor as to the directors.

In our opening brief, and in that portion of this brief

dealing with the proof of fraud charged in the amended
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complaint in intervention, we have fully shown that the

evidence justified the charges made in the intervention

complaint.

It should be borne in mind in connection with the in-

tervention in this case, that

"a stockholder's remedy during the pendency of the

foreclosure suit is in that suit and not by an inde-

pendent suit."

Cooke on Corporations, vol. 3, sec. 848-i, pages

2908-9.

If any further authority be necessary, we cite Hawes

V. Contra Costa Water Co., 104 U. S. 450, 26 L. Ed.

827; also. Guaranty Trust Co. v. Duluth, 70 Fed. 803.

At pages 82-3 of their brief, appellees claim that inter-

venor never filed an answer to the bill of complaint. The

supplemental complaint in intervention prayed that it be

treated as an answer to the bill of complaint, and regard-

less of the name affixed to the amended and supplemental

complaint in intervention, it was in fact and in law both

a complaint in intervention and an answer to the com-

plainant's bill of complaint. This the most casual inspec-

tion of the invention complaint reveals.

Appellees have designated it a ''petition' to intervene.

This is incorrect. There was originally a petition for

leave to intervene, set forth at page 2 of the transcript,

and also a separate and independent document by way of

a complaint in intervention, which was superseded by the

document thereafter "and on September 12, 1928, filed

as an amended and supplemental complaint in intervention.

Furthermore, the proceedings had at the trial in reference

to this matter [Tr. p. 379] are as follows:
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"Mr. Belford : Is the complainant at this time

accepting our amended complaint in intervention as

an answer to the bill?

Mr. Gardiner : / think zvc have already stipulated

that.

Mr. Belford : I just want to be sure.

Mr. Gardiner : I think we have, haven't we, Mr.
Cooke ?

Mr, Cooke : My recollection is Mr. Griffith asked

something of that kind, and we agreed to it. I pre-

fer to rest that on the record, but that is my im-

pression."

The complainant's counsel Mr. Gardiner, certainly stip-

ulated as requested, and indicated that such stipulation

had theretofore been entered into, which was in fact the

case. Mr. Cooke, of counsel for defendant and receiver,

confirmed that statement, but he alone added, without

Mr. Gardner joining therein, the statement that he pre-

ferred to rest upon the record, but reiterated that such

was his impression. Counsel cite no authorities to the

effect that a separate and independent document in addi-

tion to a supplemental complaint in intervention, follow-

ing a petition for leave to intervene, is necessary to be

filed as an answer to the bill of complaint. We do not

believe that such is necessarily or at all the law as applied

to this case, and where the intervention complaint is of

the character, in substance and form, as that of the

amended and supplemental complaint filed in this case, we

are satisfied that nothing further was required (Toler v.

East Tenn. Ry., 67 Fed. 167) ; but if it were, it was dis-

pensed with by the stipulations entered into and above

quoted. The case was tried on the theory that it did

constitute an answer.
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We believe that the court will agree, upon an exami-

nation of our amended and supplemental complaint in

intervention, that in the absence of demurrers or motions

attacking the sufficiency of the same, that it is a sufficient

technical pleading to justify the court hearing and deter-

mining the issues so raised upon the merits. All of the

essential averments are present in that pleading, and we

believe furthermore that as a pleading it would be invul-

nerable as against any attack directed at the same by

way of demurrer or motion.

The Intervener Comes Into Court With Clean Hands.

Many points made by appellees at pages 149-153 of

their brief have been fully met elsewhere. Appellees

have sought to place the intervenor and one of his as-

sociates in this intervention in an entirely false light

by taking isolated quotations from Mr. Pinney's letters

to Mr, Kirchen, and quoting them without reference to

their context. With the assistance of volunteer remarks

and garbled interpretations, appellees have endeavored

to ascribe to the intervenor improper motives and bad

faith for the purpose of diverting attention from the real

issue. Allusions are made to a "hold-up" and the hope

of obtaining "special favors." We propose here to give

consideration to these charges.

We only ask this court to allow Mr. Pinney's letters to

speak for themselves. When read carefully and dispas-

sionately it wall be seen that appellees' comments are with-

out merit, and especially the claim that not a single con-

structive suggestion or idea or ofifer to assist in the finan-

cial difficulties was ever made by either the intervenor or

by Mr. Pinney.
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The letters of Mr. Pinney are found in the transcript

commencing at page 477. A perusal of these letters will

demonstrate to the court that Mr. Pinney is a high-prin-

cipled man, actuated by motives which cannot be im-

pugned; that he is a pioneer in that part of mining which

has to do with the recovery by perseverence and effort of

precious metals which are hidden in the bowels of the

earth, and that he is in no sense of the word a "stock

speculator." He adverts in his letters to what was un-

doubtedly the keynote of his own career in mining, when

referring to a great mining engineer whom he once heard

give expression to the motto

:

"I care not whether stock is five cents or five dol-

lars; I am here to make a mine if such a thing is

possible." [Tr. p. 485.]

Conscious of the uprightness of his dealings down

through the years, Mr. Pinney refers Mr. Kirchen to his

two banks, the Bank of San Pedro and the First National

Bank of Los Angeles, with whom he started banking in

1885, and who

"will, I am sure, give you their opinion as to whether
he is a crank or a fool." [Tr. p. 480.]

His letters show : That by reason of his mining ex-

perience he has some knowledge of proper ways in which

to raise money for legitimate mining enterprises; that he

abhors the devious methods employed by unscrupulous

stock speculators; that while he was happy to have Mr.

Kirchen's personal assurance that there was nothing

which was not honorable and upright in this whole deal,

there was considerable doubt and misgiving in his mind

as to whether Mr, Kirchen knew all of the facts; that he

had unbounded confidence in the value of the mining
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properties of the Tonopah Extension Mining Company

as result of intimate personal contact with and knowledge

of the "flat" in which the defendant company's mines

were located; that this acquaintance commenced with the

inception of the flat's mining activities over twenty-five

years ago; that he was one of the four principals who

undertook the development of the Little Tonopah Develop-

ment Company's holdings of over 430 acres of patented

ground, which was later acquired by the defendant cor-

poration; that his knowledge of the grounds and minerals

therein were such that when others (to use his homely

expression ) "got cold feet" and became discouraged, he

hung on. and purchased the interests of his associates;

that thereafter when it became possible to dispose of his

interests therein he magnanimously divided the profits

realized among the men who helped him most to make

the deal; that in recalling the years 1905 to 1912 when

he was in close personal touch with the "doings of the

camp" and the activities in its various mines, the strug-

gles of 1907 came to mind, when the railroads practically

forced the mines to change from oil to coal burning en-

gines, and he alone, by reason of his close acquaintance

with Senator Clark's railroad interests, was successful in

getting what he understood to be the last two tank cars

of oil into Tonopah. of which he allowed Mr. Kirchen. as

manager of the extension, to have half a car load; that

throughout he had played a large but quiet part in the

honest effort to make a mine and to help mining in gen-

eral in Tonopah. winding up his active eiforts in that

particular in 1912 by the sale of the Little Tonopah De-

velopment Company to Kirchen and associates. Later he

acquired 10,000 shares of the common stock of the ex-
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tension, the original of which shares he still held, never

having sold a share; that he purchased preferred stock

when it was offered for sale, and purchased as much of

the bonds as he was permitted to acquire.

With the then struggles and difficulties which were sur-

mounted still fresh in his mind is it any wonder that Mr.

Pinney, having put so many years of honest toil and en-

deavor in the "flat" and with his heart still there, should

say, as an "old timer" and as a pioneer:

"You can plainly see how I would be much more
interested than the ordinary stockholder." [Tr. p.

480.]

In a subsequent letter he again refers to this and says

:

"I still contend I am not in the same class as the

ordinary stockholder." [Tr. p. 487.]

More than this, he was for an additional reason not in the

same class with, but much more interested than would be

the ordinary stockholder: he throughout had an abiding

confidence in the property. That expression occurs in

various ways throughout these letters. [See Tr. pp. 479,

480, 486, 487, 490.]

We briefly quote from Mr. Pinney's letter as follows

:

"My feeling of loyalty to the mine has remained
constant throughout the years. I have been willing

in the past at all times to lend financial and moral

support. That is still my position." [Tr. p. 491.]

"I could, in the event the showings justified a be-

lief in the realization of your hopes and our hopes,

aid materially financially." [Tr. p. 492.)

''Not to mention other reasons in view of my
knozvledge of the entire situation it is sufficient to

say that zvhile it is possible that the other stock-
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holders may have been solicited and circularised when
the corporation needed funds, our people were not.

They never heard of the need of funds. Had they

been, there woidd have been no just cause for com-

plaint at their response.'' [Tr. p. 493.]

Your Honors niay well appreciate that upon receipt by

Mr. Pinney of the communication of Thomas F. Cole,

dated January 14, 1928, advising of the precarious con-

dition of the mine financially [Tr. p. 423], it was "some-

what of a puzzler" to him. [Tr. p. 477,]

He writes

:

'T thought I understood it and yet I could not ex-

actly square it with my knowledge of the valuable

holdings and superb equipment of the 'Extension' and
the business capacity of its officers and directors, to

say nothing of its general manager. That the com-
pany had refused payment of the January 1, 1928,

coupons ($15,000.00) did not seem possible. So I

gave my coupons to my bank (Los Angeles First

National Trust & Savings Bank) for collection. Now
I got report from it that payment was refused on
account of 'lack of funds'. What kind of manage-
ment is it that will put in peril the ownership of this

great property on account of a payment of the com-
paratively small sum of $15,000? So far I have no
word from either the officers, directors or stockhold-

ers. Only the proposed action of bondholders ac-

tually or ostensibly through P. F. Cole. Rather sig-

nificant, is it not?" [Tr. pp. 477-478.]

Finally, he concludes by saying

:

"I may be borrowing trouble and I hope I am. As
I see matters the directors are showing far more
concern in the creditors than in the stockholders. ' I

have had a lot of court experience from which I

would say the law does not look with favor on the

breaking of good faith by directors (trustees) of a
corporation. * * * Plainly I do not like the con-



-62-

dition, as it appears that the directors have permitted

to come about, and even at my age, I am determined
for myself alone and at my own expense to get at

the bottom of this thing and if it needs be to go to

the full limit." [Tr. pp. 480-481.]

In the above frame of mind, Mr. Pinney states that if

Mr. Cole and Mr. Kirchen are in a position to adjust

matters with him along lines which, everything consid-

ered, "seemed just" to him. he was willing to compromise,

but

—

"* * * if there is to be any reorganization of

the Tonopah Extension Mining Company I must be

placed in the new company with the same relative

holdings of stocks and bonds as was possessed in the

old company. I suppose further that I would have
the right to purchase new bonds to any extent I saw
fit if done within a reasonable time." [Tr. pp. 482-

483.]

Subsequently, after an interchange of ideas, Mr. Pin-

ney concludes

:

"It is my position—and 1 am not stating it as a

hold-up proposition, because I have never been guilty

of an attempted hold-up in my life—that if there is

to be no redemption from a possible sale in this suit,

I cannot see that the proposed plan in connection with

reorganization is fair or right as to us." [Tr. p.

492.]

In that same letter Mr. Pinney suggests the following

constructive plan of procedure

:

"When, in thirty or sixty days you are taking out

quantity and quality of ore that show good net earn-

ings, and the general showing is such that you can

say to the directors that with their co-operation you
believe the redemption of the property is in order

—

then if the directors will send out a letter to the

stockholders, telling of the much improved condition
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of the mine, and saying plainly that you and the di-

rectors felt that owing to the much improved condi-

tion of the mine, etc., that you and they felt an ef-

fort ought to be made to redeem the property from
the foreclosure proceedings and that this could be

done only by adding to the earnings something like

four or five hundred thousand dollars (as the case

might be), and to do this they proposed to sell 400,-

000 shares of preferred stock at a dollar or a dollar

and a quarter per share— (the convertible bonds be-

ing out of the way, this stock would be available for

sale. Give the common stockholders a chance to buy
the stock in proportion of one-fourth of their hold-

ings. If any of the stock was left unsold by reason

of some stockholder not taking his share, I do not

believe it would be hard to sell the stock as there

would be only 700,000 shares out on which dividends

to the extent of three dollars per share would be

paid before common stock participated. This would
at best take several years.)—If it was thought best

to put it up to the common stockholders in such a

way, in case they did not respond and buy the stock

as offered, then I would say the directors had done
their duty and the foreclosure be allowed to take its

course—but I would say, to show good faith, the di-

rectors and heavy stockholders ought to agree to take

their proportion of the stock. ( 338. ) On some such

plan I am with you heart and soul." [Tr. pp. 489-90.]

This, the last letter of Mr. Pinney, concludes as follows

:

"I would ask you to think this all over and see if

you do not conclude that we are asking for no more
than what we honestly believe we are entitled to by
all that is fair and right." [Tr. p. 493.]

Do these letters justify the caustic remarks of appel-

lees? Appellees seek to find the mote in their brother's

eye without perceiving the beam in their own eye.

We most respectfully request this court to read the

Kirchen-Pinney correspondence in its entirety. A review

of the letters written by Mr. Pinney, as a part of that
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correspondence, will disclose that although part of an

effort to effect a compromise, no unreasonable demand

was made, and that they afford no basis to appellees for

the claim that the intervenor in this case comes into court

without clean hands or that his intervention is not in

good faith. Particularly is this true where the intervenor

himself testified that he had brought this intervention to

protect his own interests and those of other stockholders,

and that his friends did not request him to file the com-*

plaint in intervention. |Tr. p. 320.]

We doubt not that the story of the preconceived and

predetermined default agreed upon by the board of di-

rectors in October and December of 1927, would never

have been elicited in the evidence, even in the glossed

over manner in which it does appear, with excuses and

^xclamatiotir. and attempted justifications throughout,

were it not for the intimations contained in Mr. Pinney's

letters that he was possessed of some information "of the

doings of the directors." | Tr. i)p. 487. 482.
]

The Invalidity of Receivers Certificates and the

Prejudice Resulting Therefrom.

Counsel for appellee devote a considerable portion of

their brief in the effort to sustain the validity of the

receivers certificates, and quote from several cases with

that end in view.

We respectfully maintain that there was no power or

authority, nor indeed anything more than a very limited

discretion, in the lower court to authorize issuance of

receiver's certificates for the purpose of providing funds

with which to carry on a speculative or hazardous mining

business which had theretofore been and was then being
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conducted at a known loss, especially where it was the

intention of the receiver to expend the funds so realized

for the purpose of exploratory and development work,

as distinguished from mining- work.

The authorities cited by appellees are one in holding that

a receiver has only the rig-ht to care for and preserve

the property of the corporation. Under different facts

the interpretation upon these words has been extended so

as to include a certain amount of operation as being essen-

tial to and included within the "preservation" of the

property. The cases cited by appellees are not cases

where the business was highly speculative or was being

conducted at a known loss.

In Tardy's Smith on Receivers, Vol. II, page 1510, it

is said:

"We have not observed any cases which have gone
to the extent of allowing mere development and ex-

ploration work."

On page 1513 of Vol. II it is said:

"The question of whether the receiver should be
directed to operate the mine is one within the dis-

cretion of the court, and where the operation of the

property is regarded as a matter of hazard, the court
should refuse to do so as a matter of precaution to

protect the incurring of operating debts without funds
for their payment: the court should undoubtedly act

with caution in regard to mining operations, and if

there are secured creditors, should obtain their con-

sent to such operations or require the litigant who
desires such operation to secure the estate from loss."

Dalliha v. Rigqs, 82 Pac. 108-109, 114 A. S. R. 267,

states

:

"It is clear to us, however, that a court of equity

has no authority to place its receiver in charge of
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such property and operate the same, carrying on a

o^eneral mining: business, and when its turns out a

loss, as is Hkely to be the result in such cases, charge

the same up as a preferred claim and lien against the

property to the prejudice and loss of the owners of

prior recorded liens on the same property."

"There is no question but that a court of equity

has the power and authority in a proper case to ap-

point a receiver to take charge of property and to

care for and protect the same and decree the charges

thereafter as a prior claim and lien against the

property paramount to all mortgages or all other

liens or encumbrances, but for the court to go be-

yond the protection and preservation of an ordinary

placer mine and assume to enter into mining opera-

tions and the running and conduct of a mine, as

appears to have been done bv the receiver in this

case, is outside of the dutv of courts of equity and
of their receivers and this excessive exercise of juris-

diction becomes dangerous when indebtedness sup-

plants prior existing mortgages and obligations upon
the property."

In the case of Farmers L. & T. Co. v. Grape Creek

Coal Company, 15 Fed. 481 (c. c). it is said:

"In a suit to foreclose a mortgage of a coal mining
company the court has no power as against the ob-

jection of even a small minority of the holders of

the mortgage bonds to authorize a receiver appointed

in the suit to issue certificates which would be a first

lien on the mortgaged property in order to enable

him to continue operations of the mines."

In the following two cases the receiver was held per-

sonally liable for continuing the business of the receiver-

ship at a loss:

Guttersou z'. Lebanon, 131 Fed. 52;

Kennebec Box Co. v. Richards Co., 7 Fed. (2nd)

290.
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If file coort win examine the transcript: of flie pfx>-

rpfdii^s had at the Jmie hearing when the Erst $200,000

of reoei¥er certificales were authorized to be issned, it

win be noticed that the inlerveuor at no time objected to

the expenditnre of money to pomp water from the mine,

ooncedii^ that that was essential to the care and preserva-

ticn of the mine; did not m^ any particiilar objeddon

to miniiig oies in sight which would prodiOGe a revenue,

bat did object to the expenditnre of moneys for dev^p-

ment and exfJoratory woiIl

The assnrances of the receiver in his testimony, quoted

early in this brief, were however so stroi^ and the pros-

pects of rdbabihtatiiig^ the company financially so great,

that oounsd icar the intervenor mcse or less receded from

an insistence iqioa a strict interpretation of the decisions

so as to permit certain devdo|Maient and ex^oraticHi work

of not to exceed from ^2,000 to $40,000. but ui^ed upon

the ooort that the receiver :dionld from time to time caa-

sult the coort and ap|^ for further instructioDs in case

Ins rosy hopes and expectations were not realizedL (See

pages 631 and 634.) The court's rnlii^ is found at pages

634-5-6.

By reason of the assurances and refnieseatations of the

receiver it is little to be wondered at that both the trial

court and counsdL for intervencH' were tremendously im-

pressed, and that i^on the strei^th of same the court

^nranted the receiver's am^icaticHi.

Coonsd now claim that there was a ccnnplete consent

on the part of intervenor. The record, however, shows

that iutervenor's counsel more cr less submitted it to the

court, and if he consented at all it was only to the extent
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of no more than twenty to thirty, or at most forty, thou-

sand dollars. Horvvever, it must not be overlooked that

no disclosure was made at that hearing of the cash and

equivalent assets of the company on January 1, 1928.

We have already referred to Mr. Kirchen's testimony

given at the time of the trial [Tr. p. 510] in which he

testified that he had agreed with Mr. Cole's idea that it

would take $400,000 to put the mine on a self-sustaining

basis; yet at the June hearing the receiver concealed from

the court the fact that he had gone on record at the Oc-

tober, 1927, meeting of the board of directors as saying

that it would take $400,000.00 to be spent in the mines

before it could be put on a sustaining basis. All of the

testimony given at the June hearing would naturally lead

to the conclusion that for an expenditure of approxi-

mately S30,000.00 it might be possible to avoid the fore-

closure proceedings. |Tr. pp. 625, 626, 627, 628, 629.]

Furthermore, that for the amounts mentioned it would

be possible to accomplish certain objectives, namely : That

during the receivership "we should have the Paymaster

vein, the 1530 vein and the 1531 vein in a state of pro-

duction." (Tr. vol. 2, p. 621.]

He further stated that in the next thirty days the ton-

nage could be increased materially and still further in

sixty days, namely, to 4000 tons. He expected to get

under the 1531 vein on the 1880- foot level within six

months, and to get under the Paymaster vein on the 1 540-

foot level. It would take about five months to get under

the 1531 vein. The production of 4000 tons after sixty

days might continue for eight or ten months, but a\sf)

might continue for a year or a year and one-half to

exhaust it. [Tr. vol. 2, pp. 608-9-10.]
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At page 623 of the transcript, the receiver estimated

it would take two and one-half months to get under the

Paymaster vein, and five months to get under the 1531

vein. On that same page the receiver estimates that the

total cost of the work contemplated would aggregate about

$21,000 00 or $22,000.00.

At the time of the trial the receiver testified that there

had been sold approximately $131,000.00 of receiver's

certificates. (Page 306.) At pages 307-8 the receiver

briefly states the result of certain work attempted to be

done which, however, he claims was blocked in two in-

stances by the flow of water. At page 347 the receiver

further testified that the only other development work

not mentioned by him was a little work done on the 1880-

foot level, which was discontinued. At page 348 he states

that no work has been done since the June hearing on

the Paymaster vein; that they have not cut under the

Paymaster vein with the 1880-foot drift, and that they

were not able to cut under the 1530-foot vein.

The results achieved by the receiver after expending

$130,000.00 gross and four months of time fell so utterly

short of the representations and assurances as to what

the receiver, in view of his twenty-two years of experi-

ence in handling that mine and his judgment as an engi-

neer, led the court to believe was reasonably within the

range of what might probably be accomplished for the

benefit of the defendant company and of its stockholders

—that counsel for the intervenor, at pages 372 to 376 of

the transcript, called the court's attention to the situation

and objected strongly thereto, and withdrew any conces-

sions or consents, if such they were, which might have

been made at the June hearing, and stated that any further
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expenditure would have to be upon the responsibiHty

of the receiver, or the court, without waiver of objections

or consent by intervener.

It is certain that had the receiver not testified as he

did at the June hearing, his application would never have

been granted. At the trial the receiver did not even at-

tempt to make any explanation as to why he had been

unable to make good his representations to the court,

other than that in one or two instances he encountered

water. This could not have excused in its entirety the

utter failure to achieve any one single objective of the

many that he represented to the court could be achieved,

nor further did it excuse or explain how, without the

achievement of a single objective, the cost thereof had

so greatly exceeded his original estimates.

Hence, this court must readily see the force and pro-

priety of the objections and arguments which were urged

by counsel for the intervener at the June hearing upon

the conclusion of the testimony, to the effect that the

receiver should not have the matter of exploration and

development work committed entirely to his discretion,

but should be limited and curtailed by proper restrictions

placed upon his activities by the court, especially where

he was engaged in a speculative and hazardous business

at a known loss, and to the effect further that the receiver

should, in the event he found he was mistaken, have ap-

plied to the court for further orders and directions instead

of continuing to go ahead. We earnestly ask the court

to carefully read pages 629 to 636, volume 2 of the

transcript.

Despite the fact that the receiver testified at the trial

[Tr. p. 305] that "it is no more advantageous from the



—71-

standpoint of income to operate the mine at the present

time than it would be if the mine were shut down and

merely pumping operations carried on", the receiver, in

December of 1928, following the trial, applied for leave

to issue $100,000.00 more of receiver's certificates. [See

Tr. p. 90.] To that application vigorous objections in

writing were filed by intervener in the light of all that

had developed at the June hearing and the disappointing

results shown in connection therewith at the trial on the

merits in October following. [See Tr. p. 94.]

Clearly, in view of the objections made by the inter-

vener at the time of the trial [Tr. pp. 372-6], when there

had been an expenditure of $130,000.00, it was error for

the court to have permitted the expenditure of the addi-

tional $70,000.00 thereafter of the first issue of receiver's

certificates, and likewise error to have authorized $100,-

000.00 in addition, to be used for development and ex-

ploratory purposes, in the face of the consistent objec-

tions made by this intervener.

The receiver's certificates in this case were as much a

"device" to aid in the accomplishment of a fraud as was

the "collusive judgment" obtained by the Southern Pa-

cific Railroad—a creditor occupying the position and sub-

ject to the fiduciary obligations of a director, dominating

and controlling a corporation—in the case of Title In-

surance & Trust Co. V. California Development Co., 171

Cal. 173, 207. It was further held in that case that an

attachment lien could be "assailed for actual fraud in its

creation, operating directly upon the rights of the party."

(Pp. 215-6.)

V/e certainly disagree with appellees' conclusion ex-

pressed on page 106 of their brief that the purpose of the
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receiver certificates was only for the preservation of the

property, and we furthermore disagree with the state-

ment that the intervenor actually consented to the issuance

of these certificates. We have shown the extreme limit

and that extreme limit was the sum of $30,000 or $40,000,

and we do not believe that even to that extent we would

be bound as a result of the gross imposition which was

practiced upon court and counsel.

There was never the slightest suggestion to the court

that the receiver entertained or had expressed the opin-

ion that $400,000 would have to be spent in or upon the

mine.

The position of the receiver at the June hearing and at

the trial are hopelessly irreconcilable. Certainly the court

was imposed upon at one or the other of these times, if

not on both occasions.

Does not this inexplicable situation confirm the position

of the intervenor, as already stated and as immediately

to follow?

The grave concern of the intervenor as a stockholder

in regard to the matter of the issuance of receivers' cer-

tificates is very evident, and the prejudice which he, and

all other stockholders similarly situated sufifered in com-

mon, as a result of the issuance thereof, is very plain.

1st: Tt augumented the amount of the indebtedness

of the corporation and doubled the original amount of the

bond issue, making it incumbent upon the stockholders

to raise tunce the amount of the bond issue to discharge

the liens against the property, so as to retain it for the

benefit of the corporation.
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2nd: It seems to have been used to persuade the court

to order a sale without redemption.

3rd: It was designed and intended to insure a loss of

the mine to the company and stockholders by a foreclosure

thereof even if the mortgage itself should not he fore-

closed. Counsel, at page 151 of their brief, take this very

position.

Yet, when all is said and done, the receiver's certificates

and the sale thereon must stand or fall with the sustain-

ing or setting aside of the decree foreclosing the mort-

gage in this case, because inextricably interwoven with it,

and conceived in the same fraudulent plan. No severance

is possible.

Intervenor does not admit that if there were any infirm-

ities in the decree which ordered the sale of both real and

personal property in a unit without redemption, it is cured

by the receiver's sale. This whole foreclosure proceeding,

with all of its ramifications, is vitiated by the fraud which

attached from its inception and continued throughout.

The expedient of resorting to receiver's certificates was

a part of the "mechanics" agreed upon between Cole and

the officers and directors of this company in October and

December of 1927. Cole was a co-conspirator and liable

as such with the officers and directors. Cole, for all prac-

tical purposes, was and is a party-litigant to this case,

acting through the complainant, his trustee, and directing

and controlling its actions in the matter of the institu-

tion and prosecution of this action. He was the purchaser

at the sale, used these certificates as part of the "purchase

price" and cannot be considered as an innocent third

person buying at a judicial sale. He has since held the
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title as trustee ex maleficio. Nothing can be gained by

the wrongful use of the powers and processes of the court.

{Angle v. Chicago, 151 U. S. 1. j

Error of District Court in Decreeing Sale Free From
Redemption.

The clause in the mortgage quoted at page 118 of ap-

pellees' brief, and set out at page 730 of the transcript,

providing for a waiver of the right of redemption, is void

as against public policy. (Peitgh v. Davis, 96 U. S. 332;

24 L. Ed. 776.) We furthermore feel that, in determin-

ing the question of whether there should, or should not,

be a sale without right of redemption because the prop-

erty consists of both real and personal property, the court

should take into consideration the rights of the corpora-

tion and of its stockholders and the ix)sition in which it

leaves them. With much force it may be argued that

where the real and personal property constitute a unit

and the concern is a going concern, and the personal prop-

erty cannot be severed from the real property without

loss in value—that the sale of all the property should be

en masse, or as an entirety; also, that it should either be

all with the right to redeem or all without the right to

redeem. However, we cannot understand why the per-

sonal property, which is the incident, should control the

real property, which is the principal. If redemption is

provided for from a sale of real estate by the laws of

Nevada, as counsel concede (page 116 of their brief),

then it would seem to follow that the personal property

(the most valuable of which is more or less a fixture),

should also be subject to redemption, rather than that the

drastic converse should be the case. Upon principle, why
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should it be possible to avoid redemption of real prop-

erty—a right so sacred in the eyes of the law that no

valid contract can be effected for its waiver—by the

admixture of personal property of one-tenth, one-twentieth

or possibly one-onehundredth the value of the real prop-

erty? Does the tail wag the dog? Certainly it goes with-

out argimient, tha tthe right to redeem was of immeas-

urably more value to the defendant and its stockholders,

than any possible difference making a loss in price which

might result from granting rights of redemption. In

other words, it is far better for the company to get a

lesser bid for its property and have the right to redeem

thereafter, than to get a greater price without any right

to redeem.

Questions of Public Policy and Public Interest.

Appellees argue, at page 124 of their brief, that the

maintenance and continued operation of the mines in this

case was of paramount interest to the state of Nevada^

and has been declared a "public use" by legislative enact-

ment of the state of Nevada, and that in consequence

thereof it was obligatory upon the lower court to issue, and

upon this court to sustain, the validity of all receiver's

certificates.

Counsel cite and quote the Statutes of Nevada for 1887,

and seek to support three contentions thereby, namely:

(1) The propriety of the lower court ordering the sale

of the property of the defendant corporation as a unit,

and without redemption;

(2) The validity of the receiver's certificates as to their

being a first lien upon the property, and the propriety of
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their use to the mine in operation, though at a loss, and

in pursuing exploration and development work, in addi-

tion to pumping and preserving the property;

(3) The correctness of the lower court's decision mak-

ing an exception sustaining the purposeful default de-

termined upon by the board of directors in this case

because the corporation was a mining corporation and

not the ordinary commercial or industrial enterprise

I.

As to the first point, all that can be said in reference

thereto is covered under a separate heading dealing with

the question of redemption. This statute was controlling

with the lower court in denying redemption.

"The Court: I think you need not take up any
further time on the proposition. The court will sus-

tain the proposition. If the court is in error, it

probably could not take away a right of redemption

if the law gives it. Mining property particularly

in this state, has been declared to be a public use;

the right of eminent domain has been extended to it

more than any other property in the state of Nevada

;

it is in the nature of a public use."

II.

As to the second point dealing with the effect of this

statute on the validity of receiver's certificates, we first

wish to call attention to the fact that we have, under a

separate heading, given our arguments and cited our

authorities showing the invalidity of those certificates in-

dependently of the point now raised. We respectfully

maintain that the statute now under consideration cannot

be successfully invoked to sustain the validity of those

receiver's certificates. We question that the state of

Nevada could, by any valid enactment of its legislature,
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make the mining of precious metals a public use as a gen-

eral proposition, and certainly could not make it a public

use for any purpose valid in this case. The mining of

precious metals is in essence a private enterprise pure

and simple. It cannot inherently and intrinsically be made

by legislative fiat a public use when in fact it is not a

public use. The mere fact, as counsel argue at page 125

of appellees' brief, that workers engaged in actual mining

would be laid off, and that the Town of Tonopah would

be deprived of revenue to itself coming from the laborers

engaged in mining, does not support the contention that

mining industry is a public use. Those arguments can

equally be urged with respect to any other private indus-

try and enterprise. Basically, we understand the term

"public use" to mean that it is a use conferred alike upon

all of the inhabitants, without restriction, to satisfy a

great public want or exigency. Mining is not in any

sense to be compared with "public uses" in the accepted

sense of the term. Tf it be argued that ordinarily such

matters are committed to the determination of the legis-

lature, we answer that that is true, subject, of course, to

constitutional limitations, and subject further to the rule

that the legislature cannot by edict make that a public

utility which in fact is not, and take property by a fiat

that it is being devoted to a public use. In such cases the

courts will disregard the legislative declaration that the

use is public. The question presented is ultimately a

judicial question entirely.

Associated Pipe Line Co. v. Railroad Commission,

L. R. A. 1918 C, 849;

Walker v. Shasta Poiver Co., 160 Fed. 856;

Consolidated Channel Co. v. The Central Pacific

Railroad Co., 51 Cal. 269;
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Shasta Power Co. v. Walker, 149 Fed. 568;

Rindge Co. v. County of Los Angeles, 262 U. S.

700; 67 L. Ed. 704.

We earnestly insist that the statute of Nevada, reHed

upon by appellees, is ineffective for any purpose in this

case, and certainly cannot be availed of to sustain the

validity of the receiver's certificates to the detriment of

the stockholders and the corporation, and that such stat-

ute is void because in conflict with the provisions of the

Constitution of the United States in that it would destroy

vested property rights and interests, impair the obliga-

tions of a contract, take property without due process

of law and without just compensation. (Fallbrook Irri-

gation District v. Bradley, 164 U. S. 112; 41 L. Ed. 369.

)

The suggestion by appellees that the Nevada statute

in question has been followed in that state for many years

cannot, under the decision just cited, control this court.

The United States Supreme Court has held in the above

case that the declarations of the people and legislature

of that state, in their Constitution and statutes, and the

state court decisions, are "to be treated with very great

respect by this court, but they are not absolutely binding

on it as to what is due process of law, and as incident

thereto what is a public use." (Fourth syllabus )

We ask the court to take into consideration the points

and authorities submitted in connection with the validity

of the receiver's certificates in the other portions of this

brief, when passing upon this question in reference to

their validity.
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III.

Concerning the third use sought to be made of the

Nevada statute, we very respectfully submit that no jus-

tification upon reason or authority can be found for dif-

ferentiating the case at bar from the rule which, under

the facts shown in this case, would certainly apply with

equal force to this case as to any other commercial or

industrial enterprise. There is no ground for creating

an exception which would justify in the instant case

—

because it is a mining corporation—the acts of the di-

rectors and officers of this corporation, which in the case

of any other commercial or industrial enterprise would

be held illegal. Yet this was the controlling distinction

in the mind of the lower court in decreeing a foreclosure

in this case.

The trial court, upon announcing its decision in this

case, stated as follows:

"There is nothing in this plan of procedure, in

view of the facts established in this case, which indi-

cates any fraud upon the part of the officers. In

this case if must be comprehended that zve are deal-

ing zvith a precious metal mine, and not the ordinary

commercial or industrial enterprise." [Tr. p. 606.]

"The Court ;
* * * We have here now a min-

ing property, which, as I have said before, is dififerent

from any other kind of an enterprise. That is one

reason why the court granted the judgment of fore-

closure. What zvas done by the directors of this com-
pany, if it had been a commercial enterprise might

raise a serious question of doubt. I am referring

to the board virtually deliberately defaulting upon
the payment of interest. I think under the circum-

stances the board, in dealing zvith a mining enter-

prise of this kind, had a perfect right to do that. It

zvas proper to be done; it zvas the only thing to do

under the circumstances." [Tr. :^5937, p. 112.]
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"The Court: * * * j^ considering all of the

various questions that have been presented upon the

foreclosure suit and the receivership, I want, in con-

clusion, to emphasize what zvas briefly stated in a

yiieniorandum opinion heretofore filed; that in this

case we are dealing with a precious metal mine, not

with an ordinary industry. Courts of this state will

take judicial knowledge of the conditions generally

surrounding the mining industry, and particularly

that of the precious metal mines, and of the history

of this state with respect to such mines. I think

there has been no stage of the proceedings here in

which the court would not have been justified in dis-

missing entirely the petition in intervention. The
only question which the court lias considered of seri-

ous importance is tliat in connection with the original

failure of the directors of the corporation to pay the

interest accruing on the bonds, when it may be said

technically, the company zvas in position so to pay.

That might in the case of any other industry, be a

sufficient ground for a stockholder to make an attack

upon the procedure ; but this is the case of a mining
company." [Tr. #5937, pp. 138-9.]

The Charges of Fraud Were Sustained by the

Evidence.

It must be remembered that the holding of the Circuit

Court of Appeals in the case of Stewart v. Larson, 298

Fed. 223, is but a reiteration of a principle long estab-

lished in our jurisprudence and since repeatedly affirmed.

The court held in that case that wherever transactions

between individuals and the corporation of which they

are directors and officers, are unfair, or there is an un-

just advantage secured, or there is antagonism between

the interest of the individuals and the duty of the officials

resulting in the triumj^h of the former, such transactions

are voidable at the option of the corporation, its creditors
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or stockholders, and whenever their acts are questioned,

they are properly held ''to assume the burden of proving

good faith and the perfect justice of their demands."

Also: 'Where directors of a corporation deal with them-

selves as individuals the transactions are subject to the

closest scrutiny, under the most searching light of truth

and must be characterised by absolute good faith."

Certainly it is beyond all dispute that the officers and

directors of this company were in absolute control of it.

They constituted individually the largest individual own-

ers of stock; likewise they constituted individually the

largest owners of the bonds of this corporation. They

were in offxe as directors and as officers of the defendant

corporation. Despite appellees' denial to the contrary,

they were in the actual and active control of the company

from every possible standpoint.

Appellees seek to impress upon this court the fact that

they did not actually own a majority of the outstanding

stock. However, it was proven at the trial that they held

the proxies of the majority of the stock. The very fact

that they may not have actually owned a majority of the

outstanding stock is but an added incentive for their

attempting to acquire the property of the corporation by

the means resorted to by them, and but adds to the enor-

mity of their misconduct. Appellees did not, upon the

trial of this case, submit a list of the stockholders and their

relative stockholdings, but we may well assume that with a

corporation having as many as 3,500 stockholders, the

average stockholding of each, after deducting the share of

the directors, officers and those attending the October,

1927, meeting, would not exceed 300 shares. With such a

wide and scattered distribution of stock, the very number
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of stockholders and the smallness of their holding indi-

vidually, despite its proportion in the aggregate, leaves the

control from a practical standpoint in those who are the

owners of the largest holdings and in charge of the cor-

poration—in this case in the Schwab-Cole group of direc-

tors and officers. It is, however, a sufficient answer to all

of appellees' contentions along this line to point out that

they—and not the other stockholders—did in fact dom-

inate and control the corporation, and did determine and

execute the policies to which they committed the corpora-

tion and that such policies redounded to their own selfish

interests and to the exclusion of the other stockholders

—

and that is all with which this court is concerned.

The consequences of the fraud laid to their door, cannot

be escaped by the suggestion made by appellees that the

trustee in this matter represents other innocent bond-

holders besides the parties charged with fraud in this case.

It is unnecessary for us to consider what effect, if any,

this might have, had the complainant been able to show

that prior to the filing of foreclosure proceedings there

were a majority of such innocent stockholders claiming the

benefit of the default caused by the conspiring bondholders.

The fact is that at the time Cole made the demands upon

the trustee, contained in his letter of February 4th, 1928,

for an acceleration of the maturity of the bonds and the

institution of this foreclosure proceeding, he had a bare

majority of the outstanding bonds, only by including the

bonds zvhose ozmicrs zvoidd be estopped from so using the

same. The matter relates back to the situation as of Feb-

ruary 4th, 1928, and not as of any subsequent time. It

needs no argument, however, to show that the trustee is

in no position to seriously urge upon this court the rights
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of so-called "innocent" bondholders, for the reason that

almost 87 per cent of the owners of outstanding bonds

were shown to have either originally conspired with, or

thereafter allied themselves with, Cole, and are therefore

bound by the machinations of this man as their agent,

which set in operation and culminated in these proceed-

ings. They cannot retain their original status of inno-

cent bondholders, and accept the fruits of his wrongdoing.

We wish to refer the court to the case of Covington &
Lexington Railroad v. Bowler, reported in 72 Ky., at page

468. This was a case where a director who practically

controlled the board of directors caused all the earnings of

the railroad to be used in improving the property, thereby

preventing a payment of interest on the corporate indebted-

ness and bring about a foreclosure of the mortgage, the

director himself having purchased the bonds secured by

the mortgage and having purchased the railroad at the

foreclosure sale, the court held that the purchase at the

foreclosure sale by the director was voidable. This case

is a leading authority on the subject and gives expression

to the principles for which we have contended and which

at an early date found recognition in the courts of last

resort throughout the country. By parity of reasoning

the grounds which caused the court to set aside the sale

are equally good grounds for preventing a foreclosure in

antcipation of a sale. The documentary evidence now

before the court discloses that it was the intention pf Cole,

a co-conspirator with the board of directors, to ajr^d that

he did purchase the property at a foreclosure sale on be-

half of himself and the board of directors and the other

bondholders who have aligned themselves with him.
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At pages 485-6 the court says:

"He was acting as trustee for the stockholders and
as agent and representative of the corporation, and
was under obligation to use his best exertions in its

behalf in all matters relating to its affairs, and espe-

cially in a matter imperiling its very existence. He
purchased the property of his cestui que trust at a

sale made pursuant to a judgment from which he and
his co-directors might have prosecuted an appeal.

He thereby placed himself in a position in which his

personal interests were adverse to those of the cor-

poration. He continued to hold his place as a direc-

tor until the same was confirmed, and the road and
its appurtenances delivered to him by the court, and
until he was superseded by the election of a new-

board. These facts are calculated to excite suspicion

as to his faithfulness and diligence in the discharge

of his fiduciary duties."

Page 489:

"From the moment that Bowler concluded to pre-

pare for the purchase of the road his personal inter-

ests became antagonistic to those of the corporation,

and he should have ceased to aci as a director. In-

stead, however, of doing so, he held on to his posi-

tion, and when we contemplate his official acts in the

light of subsequent events we can not avoid the con-

clusion that as a member of the board of directors

his influence was used for the promotion of his per-

sonal ends. Instead of looking alone to the interests

of the stockholders and creditors of the com])any,

their rights were not only disregarded, but deliber-

ately sacrificed, that profit might result to him.''

Page 492:

"There is no doctrine better settled nor more uni-

versally recognized than that an agent or trustee can

not rightfully place himself in a position exciting in

his own bosom a conflict between self-interest and
the duty he owes to those for whom he acts. Gen-

erally such persons will not be allowed to purchase
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and make profit out of the estate of those toward
whom they occupy a confidential relation. A pur-
chase made by the trustee when the cestui que trust
is sui juris, and after the relation is understood to be
dissolved, will not be upheld, except where 'there is

a clear contract, ascertained to be such after a
jealous and scrupulous examination of all the cir-
cumstances, and it is clear that the cestui que trust
intended that the trustee should buy, and there is no
fraud, no concealment and no advantage taken by
him as trustee.' (Coles v. Trecothick, 9 Vesey, 234.)
Testing- Bowler's rights by this rule, and applying the
doctrine announced to the facts of this case, we per-
ceive no ground upon which a court of equitv can
rest a denial to appellant of the relief it seeks.''

The case of Continental Bank ?'. Allis Chambers. 200
Fed. 600, quoted at page 149 of appellees' brief, is not

a case where the managinq officers of the, corporation

were themselves creditors^ This -drcumstance alone ren-

ders that case inapplicable to the situation in the case at

bar. The single circumstance before the court in that

case was that the managing officers had cash and assets

sufficient to pay the claim involved in that case. But even
with respect thereto, the court was at pains to indicate that

if the refusal to apply such assets could not be recon-

ciled with prudent and fair management or there were
circumstances of fraud or breach of duty, their action

could not be upheld. Their discretion would be binding

only so long as it was not abused. Hence, under the

authority of that very case, an abuse of discretion on the

part of the board of directors of a corporation, even con-

cerning a matter of internal management, would be sub-

ject to review by the courts, and particularly so where it

is coupled with a lack of prudent and fair management
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and a fraudulent breach of duty on the part of the di-

rectors.

The case of Land Title Co. v. Asphalt Co., 127 Fed. 1,

also cited by appellees, is not at all to be compared with

the case at bar in any respect. The trustee-creditor there

was not a director of the defendant, and the relation of

the parties litigant is entirely dissimilar. There was no

fraud or breach of duty involved. From no aspect is

that case authority here.

We cite the case of iV. Y. Medical College v. Dieffen-

bcLch, 125 Misc. (N. Y.) 698, because of a strong sim-

ilarity of facts and principles with the case at bar and

because it is abundantly supported by authorities. We
quote from the syllabus

:

"The plaintiff is entitled to a judgment against the

individual defendants and the defendant hospital com-
pelling the return to the plaintiff of its property which
is now held by the defendant hospital, since it appears

that the individual defendants who were trustees of

the plaintiff, a hospital and educational institution,

for the purix)se of ridding themselves of the re-

sponsibility of maintaining the educational part of

the institution, entered into a conspiracy to transfer

the property to a new hospital corporation of which
they were to be trustees, and for the purpose of

carrying out that conspiracy they caused a default

to be made in the payment of interest on a mortgage
securing bonds, most of which were held by the trus-

tees, notwithstanding that the cori)oration had money
enough to pay the interest; that they then procured

the foreclosure of the mortgage, caused the ])laintift*

to default in the foreclosure proceeding, and pro-

cured a dummy representing them to purchase the

property on foreclosure and to pay therefor with

money furnished by them; that thereafter the pur-

chaser transferred the property without considera-

tion to the new hospital corporation formed by the
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tmstees of the pbindff, and hier transferred to d>e

same hospitad cofporatkm the personal
ij
irupaty of

the plaintiff wliidi the dummy had acjqimed ap-

parently in setdemcnt of a loan made by Iran to die

plaintiff; tfiat die tmstees then flopped the opera-

tion of the plawiriflF as a licryital and educational m-
stitotiiQii, bat cxMitiniied to ose the ptupetty for hos-

pital pm-poses tfam^ tbe means oi the new csorpo-

rati<H) : and diat the tiustos mcie then roBaved fram
o&e aiad new tnistees were appointed who oora-

mefiTfd the present action.

**Tbe individual defendants faa^e failed to show
good faidi in the transarfions onifined, and, in fad,

the evideiKe estahfcJirs diat thcj'wcre not proceed*

mg in good faith in carrj^ii^ out ai^ of the trans-

actions bat were ading for their own selfish in-

terests.

**•* * * the court carmoi overlook 'Sx fact thai

the great nmjority of the bonds secured bj the

UMii tgage were controlled bj die trostees. artd thnt

the coodnct in refusing to pay the interest and cans-

iDg the ffxedosore of the nvxtgage was a violatiGn

of their trust."

The ^cts in evidence hare been gone into so aMiipliirly

in the openii^ brief and throi^[hoat this brief, widi die

dtatioo of authoiitiK cxMi^elib^ the oondnsioa of fraud

as the only oondnsioa to be dednoed thaefiom, both as

a matter of fact and of law, that we deem it mmeoKsary

to do more than refer to the same and to here surest.

with great deference to Yoor Honors, that the r^ts of

niiiK>rity stockholders and the duties and oHigafions of

directors and officers in control of a cofpoiation have been

so long and so wdl cstabHshfri, not merdy as a matter

oi €qmty and right dealii^ bat practically as a ride of

property that untold millions have been invested, and

win be oontamied to be invested in corporate stocks, upon
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the firm assurance, under the doctrine of stare decisis,

that the directors have a sacred duty and trust imposed

upon them which cannot be usurped for personal gain

to the detriment of the corporation and its stockholders.

The conduct of the officers and directors in this case

—

as shown by what they did, rather than by what they

professed—must be repudiated as a breach of such duties,

if the safeguards now provided for the benefit of the

corporation and its stockholders are to be maintained,

without serious and dangerous encroachments leading to

their eventual destruction.

Respectfully submitted,

James C. Sheppard,

William C. Mathes,

Raymond L. Haight,

Haight, Mathes &

Sheppard, and

Ernest C. Griffith,

Attorneys for Intervenor and Appellant.
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PRELIMINARY

Appreciating the courtesy of the Court in per-

mitting us to make written answer to the reply brief

of the appellant intervenor, we shall endeavor not to

abuse the privilege and shall try to make this strictly

an answer. So far as possible we shall avoid any ex-



cept rebuttal arguments and with very few excep-

tions will not cite any new authorities. We shall

take up the discussion under the headings and in

the order adopted by the intervenor.

ESTOPPEL OF INTERVENOR

Obviously the word "complaint" in the last line

of the first page is intended to read "complainant".

Intervenor insists, that while a dissatisfied minor-

ity bondholder must show actual fraud upon the part

of a trustee, this is not necessary when intervention

is by a dissatisfied minority stockholder. This is,

however, an assertion not accompanied by support-

ing citations. The only case cited is to the effect

that a bondholder can assert his rights only through

the trustee. It does not follow from this that a

stockholder can assert, against an innocent trustee,

a fraud charged against certain bondholders. The

trustee represents all bondholders. The intervenor

charges improper actions against certain bond-

holders. There are many bondholders represented

by the trustee, against whom no charges whatever

are brought. It was and is our contention that,

where such a situation exists, the trustee is entitled

to a foreclosure and the only remedy of the disaf-

fected stockholder is one of damages against the

bondholders of whom he complains. Cases support-

ing our contention are cited upon page 137 of our

former brief.



Commencing upon page 5, the intervener denies

any estoppel against him, upon the ground that he

has not sought to have the mortgage cancelled. The

intervenor states

*'It (he) has merely sought to have the com-
plainant and the defendant corporation's officers

and directors restrained from taking advantage of

a purposeful default so far as the present fore-

closure action is concerned."

While this may have been the intervenor's idea

from the beginning, it certain^ was not intelligibly

expressed and it looks more to us that the intervenor,

forced to recede from his original position, has

shifted to another.

The quotation which appears upon page 7, and is

taken from the amended and supplemental complaint

in intervention, is only a small portion of that docu-

ment, which alleges fraud and conspiracy beginning

with the inception of the bond issue. Even the

language quoted declares an estoppel against,

"any default or defaults whatsoever in the non-
payment of said bonds, or from seeking, or from
accelerating the maturity of said bonds * * *."

It will be noted that estoppel is declared against

any default whatever, or any acceleration of princi-

pal; also that these two estoppels are disjunctively

alleged. Whether or not the default in interest was



intentional, or even fraudulent, the defendant still

owed the interest and no demand was necessary to

the collection of the interest. Therefore, under the

theory now advanced by intervenor, the complainant

could not be estopped from enforcing the first de-

linquent payment of interest, much less "any de-

fault or defaults whatsoever." To say that there is

an estoppel against taking advantage of any default

is to say that the bonds can never be collected and

is tantamount to asking a cancellation of the mort-

gage.

That it was first intended to attack the entire

mortgage is further borne out by the prayer of the

amended petition, wherein it is asked that the parties

complained of

"be enjoined and restrained from prosecuting any
action or actions whatsoever under or pursuant to

said deed of trust."

To ask a perpetual injunction against the collec-

tion of an instrument is certainly one way of asking

that the instrument be cancelled altogether. From

the foregoing it certainly appears that the intervenor

originally planned to avoid the mortgage in its

entirety, if such a thing was possible.

Confronted with the cases cited against him, par-

ticularly Thomas vs. Brownville and Equitable Trust

Co. vs. Washington-Idaho, etc. Company (page 6 of



the brief) , intervenor now claims that he never ques-

tioned the mortgage itself and seeks to distinguish

those cases by saying that both were cases where

the mortgage was void and it was sought to have the

same declared invalid. We differ with the inter-

venor in his interpretation of both cases. We know

of no principle under which a void instrument can

be recovered upon. A voidable instrument is dif-

ferent. A voidable contract can be rescinded, but

if the consideration has been executed it cannot be

rescinded without restoring the consideration. The

intei'venor, standing in the shoes of the defendant

corporation, finds himself confronted with exactly

the same situation which was presented in the two

cases just referred to.

The intervenor admits (page 8) that he "can only

assert such defenses as are available to the corpora-

tion." Let us see in what position the corporation

would find itself if defending this case. There had

been a default in the payment of interest. Whether

that default was intentional or unintentional, fraud-

ulent or not fraudulent, it existed when the suit was

commenced. A demand was not necessar}^ to sue for

the interest. The mortgage (Tr. p. 722; our former

brief pp. 90, 91) provided that in any case in which

the property went to sale the bonds should be due

notwithstanding anything to the contrary in the

mortgage. We therefore have non-payment of

interest and non-payment of the principal of the



bonds. Notwithstanding that principal and interest

are due, the intervenor says that the defendant

should not pay and that the trustee should be per-

petually restrained from collecting. We still assert

that the intervenor, assuming to represent the cor-

poration, should have tendered principal and interest

and having failed to do so has no standing in Court.

At the present tune the principal is due, even accord-

ing to the terms of the bonds, having matured Jan.

1, 1930 (Tr. p. 699). And still intervenor offers no

equity nor solution to the financial problem.

There is another obstacle in the path of the inter-

vener's argument that he need not offer to pay off

the mortgage. For what length of time does he,

standing in the shoes of the corporation, contend

that the corporation may keep both the money and

the property? No interest has been paid upon the

bonds since July 1, 1927. The principal of the bonds

matured January 1, 1930. Apparently the position

of the intervenor is, the corporation cannot keep both

the money and the property forever, but it can keep

both indefinitely. Viewing the intervenor 's position

from this angle, his argument becomes reductio ad

absurdum.

Commencing with the bottom of page 7, we en-

counter the astonishing assertion that had the

trustee not instituted legal proceedings then the

intervenor, upon learning of the conduct of th-e offi-



cers of the corporation, would himself have applied

for a receiver of the property. In what materially

different situation would the intervenor have found

himself, than the one which confronted him in this

suit '? The principal and interest of the bonds would

have had to be met. From some soui'ce he would

have been compelled to produce the same money and

in the same amount which was necessary to main-

tain the present receivership. It could have been

handled no more economically, for all the evidence

is that had no mining nor exploration been done and

had there been merely pumping and necessary fixed

expenses, the cost would have been $25,000 a month

(our former brief pp. 105, 106). The intervenor may
say that he would have had his choice of a receiver.

Perhaps he might and perhaps he might not. To us

it is unthinkable that the Court would have ap-

pointed any other man etter than the experienced

John G. Kirchen. It is yet to be shown that Mr.

Kirchen committed a single error of judgment or

misused one dollar.

The result of this hypothesis of the intervenor,

could he have found the money necessary to finance

such a receivership, would be exactly the same as

he found it upon the day of sale. He and his

associates would ultimately have had to pay the

price Cole paid for the property. Why did he not

buy it? He says it was sold for a mere "pittance"

(Brief p. 44).
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At the top of page 8 we find the intervenor ex-

plaining what he will do if he is successful upon this

appeal. Again he will find himself confronted with

the previously explained indebtedness and a fresh

receivership upon his hands. Once more the inter-

venor finds himself in a less favorable situation than

he would have been as a bidder for the property.

Is it thinkable that the intervenor, with 1,000 shares

of conunon stock and 409 shares of preferred stock,

would ever have undertaken what he now suggests?

Just how he Avill accomplish the novel proposition

of removing the directors by a receivership he does

not announce.

The intervenor has, however, cleared up two

aspects of the case. He admits the validity of the

mortgage, principal and interest, and, having ad-

mitted that, he must also admit that there was no

fraud in its inception. He must also admit his

former contentions of the mortgage being a fradu-

lent attempt to steal the mine and of the fraudulent

disposition of the bonds to favored bondholders, all

to be a mistake upon his part. We say this advisedly.

The intervenor is defending for the corporation. If

the mortgage was fraudulent it can be avoided only

by restoring the consideration, but the fraud, if any,

can be waived, and is waived if the validity of the

instrument is conceded. The validity now being

conceded all questions of fraud in its inception are

eliminated and the intervenor 's case rests only upon
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payment of the interest due Jan. 1, 1928.

But, says the intervenor, while we will concede

the validity of the mortgage, we will not recognize

the validity of the receiver's certificates. Since the

intervenor discusses that under another heading we

will reserve our reply, but we do want to say here

that, so far as the certificates are concerned, the

intervenor now wishes to secure all of the benefits of

those certificates without assuming any of the

burdens. He says (Brief p. 48), "Tlie mine is a

going property". It is such by virtue of the certifi-

cates of which he complains. He tells us what he

would have done in the way of receivership of his

own. Undoubtedh' he would have desired his cer-

tificates to be a prior lien upon the property. The

complainant having conducted the receivership he

does not want the certificates a lien. What differ-

ence does it make what receivership created the

certificates when, as was the fact and as was de-

veloped upon the oral argument, there is no ques-

tion that the proceeds of all of the certificates went

into and benefitted the property?

HISTORY OF THE TONOPAH EXTENSION
MINING COMPANY

(Appellant's Reply Brief pp. 9-12).

At the bottom of page 9 we find the following:

"There is no evidence that the company's pay-
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ing ore bodies became exhausted in 1925. Paying
production continued. The mine was not on a self

sustaining or dividend-paying basis."

Just what is meant by this we do not know. Of

course, there may be undiscovered paying ore bodies.

It is tlie belief that there are, but they are still

elusive. Paying production certainly did not con-

tinue and could not continue if the mine was not on

a self-sustaining basis. The extent to which the

mine ran behind since July 1st, 1925, as nearly as

we can figiu'e it from the record, is approximately

as follows:

July 1, 1925 to March 31, 1926 (not in evidence)
March 31, 1926 to March 31, 1927

(Tr. p. 366) $548,190.23
Mav 1, 1927, to July 31, 1928

(Former brief p. 48) 250,069.77

Aug. 1, 1928, to Feb. 28, 1929 (sale con-

finned March 9, 1929; loss figured on
testimony of $25,000 a month) 175,000.00

$973,259.00

Depreciation is included in the first item. It is

not included in the other items. It is difficult to

figure how "Paying production continued."

There seems to be an error in the discussion of

the preferred stock issue upon page 10. We cannot

find where more than 299,147 shares of preferred

stock were ever issued. The reference to transcript
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page 459 does not bear out the statement that an

additional 73,370 shares were ever sold. That this

must be an error of intervenor further appears from

the date given, May 26, 1927. This was after the

bond issue. The proceeds of whatever stock was

sold went into the treasury. The intervenor states

that the directors were the persons most beneficall}^

interested by the purchase of preferred stock. We
think the evidence shows the contrary. Those most

beneficially interested, notwithstanding the prefer-

ence carried by that stock, were those who did not

buy. They retained their money and those who

bought preferred stock gave them the chance of the

mine proving a success. The mine did not prove a

success and the buyers of preferred stock became

the losers. They may ultimately be gainers, if the

mine ever does prove a success and if they come

into the proposed reorganization. This is still prob-

lematical. The fact remains that the non-purchasers

were given the chance of gain by the contributions

of those who did purchase preferred stock.

At the opening of the bottom paragraph upon page

10 we find these words

*

'On page 6 of its brief the appellee admits that

directors own 96% of the bonds."

We did not state that the directors owned 96% of

the present bond issue. We did state that they were
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comiDelled to take 96% of the bond issue of 1910. This

was the bond issue which financed the company's

mill and gave the stockholders dividends of 295%

upon the par value of their stock, which, added to

previous dividends of 40% (probably from ore

shipped), made total dividends of 3357c upon the

par value of the conmion stock. Is it not plausible to

conclude, that these immense dividends, which re-

turned to the stockholders their principal with heavy

Interest, have caused the rank and file of stock-

holders to assume that theirs is a worked out prop-

erty and that this largely explains their apathy"?

The intervenor, near the top of page 11, again

refers to what is the mere bookkeeping value of the

property. We sufficiently discussed that in our

openmg brief. Yes, it is true that Cole did think

enough of the mine to pay $627,000 (not $650,000)

for it. Wliether he will benefit by this or repent his

purchase is yet to be determined. However, the in-

tervenor, at the receivership sale, had exactly the

same opportunity as was presented to Cole, and

neither he nor his associates seem to have thought it

worth the price. In fact they never thought it worth

any cooperation upon their part. Judge Norcross

well said, when the settlement of the decree was

being discussed (Case 5937, Tr. p. 113),

"The Court would be more impressed if there

was some showing by the stockholders during the

progress of this proceeding that they were willing
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to come forward and offer some mone}^ or some
assistance toward the carrying on of the enter-

prise. So far nothing- of that kind has been
brought to the attention of the Court."

Upon page 11 it is claimed that both preferred

stock and bonds were sold without any XDarticular

effort. A sufficient reply to this is, that in each

case, as shown by the evidence and discussed in

detail in our former brief, this was accomplished

only by the so called "insiders" buying heavily and

importuning their friends to buy. Both the pre-

ferred stock and the bond issues would have been

total failures but for the efforts of these "insiders"

and the company would have been in the hands of a

receiver long before it was.

We did not concede the invalidity of the reserva-

tion of $30,000 worth of bonds as security. We did

say that this was "perhaps questionable". Whether

valid or not there was no sale of these bonds and

developments have shown that a mere $30,000 added

to the company's treasury would have brought it

no salvation.

Upon page 12 it is contended that because the

bonds were sold to forty or fifty stockholders and

sold promptly the obvious conclusion is that a wide

distribution of the corporation's bonds was not de-

sired. Such a conclusion is not justified, and is

entirely contradicted by the evidence. From the

experience of the corporation upon the 1910 bond
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issue and upon its preferred stock issue it was known

that stockholders generally would not purchase

bonds and, while giving all stockholders the oppor-

tunity to come in, the directors, knowing what the

result would be, bought heavily themselves and made

a personal canvass of interested friends. Our i3re-

vious brief shows the extent to which the corpora-

tion was actually benefitted rather than harmed by

this procedure.

The fact that Cole was able to consolidate practi-

cally all of the bonds when it came to united action,

is of no significance. Cole wrote to each bondholder

and acted as a bondholder's committee. (Tr. pp.423-

431). Irrespective of how the bonds were held,

bondholders would naturallj^ comply with such a

request. The intervenor takes inconsistent positions

as suits his pleasure. Upon page 82 he complains

because Cole, when he demanded that the Trustee

sue, controlled only "a bare majority of the out-

standing bonds".

We think sufficient has been said in our former

brief to meet the discussion upon page 12, concern-

ing the bond allottment, Pinnoy's late application

for bonds, the apathy of stockholders generally and

the necessity of over subscription b}^ interested in-

dividuals under which Cole's son received more than

his allotment. We content ourselves with what has

alreadv been said.
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DEBTS AND IMPROVEMENT COSTS
(Appellant's Reply Brief pages 13-35)

The bulk of this discussion is an endeavor to show

that the finances of the Tonopah Company were not

so desperate as it has been claimed they were. That

it would have taken a million dollars to refinance

the mine, with the debts against it, is not only the

testimony (Tr. p. 510) but it is borne out b}^ subse-

quent developments. Cole paid $627,000 for the

mine and how much more has been paid since does

not appear. If the old debts are added to that pur-

chase price the result is about $1,000,000.

The effort to minimize the income tax claim

(brief p. 14), is not persuasive. The contention

seems to be that because the debt had not been col-

lected the Government would not enforce it; also

that it was barred by the statute of limitations. We
know it to be the custom of the Government when

a claim goes into adjustment to require a waiver

of the statute. Willard A. Mitchell was a director,

vice-president of the Company and a lawyer. (Tr.

p. 556). He gave the amount of the Government's

claim as $193,289.54, (Tr. p. 557) and said, "there is

no defense and no grounds for protest or appeal."

This is the sworn testimony of the company's own

officer and lawyer. There is no contradiction of it.

If Mr. Mitchell said there was no defense undoubt-

edly the statute of limitations had been waived.
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We shall not rediscuss any of the claims of the

Tonopah Water Company, the Bethlehem Steel Com-

pany, the Sewer Company, nor the State of Nevada.

If litigation successful to the defendant should re-

duce those amounts, the total indebtedness is bad

enough. AMiat ^\q discussed in our former brief was

the face of the obligations with which the company

was confronted.

Notwithstanding the argument presented upon

pages 18 and 19 we still insist that if Pinney and his

associates wanted to be fair and assume their share

of the general burden they could have gone into the

reorganization upon the same tenns as anyone else,

and we claim that their failure to do so demonstrates

the inequity of their position. They want benefits

without burdens.

Commencing at the bottom of page 19 it is en-

deavored to show that during the receivership the

mine could have been put upon a paying basis at a

small cost. The argument will not bear analysis.

Quotations from Mr. Kirchen's testimony are given

tending to show that the total cost of certain de-

velopments was $30,000. It is hard to conjecture

how this testimony could have been unintentionally

misinterpreted. Ivirchen's figures were directed

tow^ard the naked cost of reaching a certain objec-

tive or doing certain work and were responsive to

direct questions so limited. If it cost $20 a foot to
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run a tunnel or drift it would cost $30,000 to run that

tunnel or diift 1500 feet. But that would not take

into consideration the other expenses of ojDerating

during the length of time spent in running the tunnel

or drift, and all of the testimony is that pumping

and fixed expenses cost $25,000 a month (our former

brief p. 106). It will be noted, too, that Mr. Kir-

chen's figures were given only as to the cost of cer-

tain work upon the 1880 foot level. There is no

discrej)ancy (brief p. 22) between that statement of

Mr. Kirchen and his statement to the directors in

October of 1927. Not only was the specific testi-

mony given eight months later, during which de-

velopments of great promise had occurred, but the

testimony was directed to specific work only.

The sanguine hopes of Mr. Kirchen expressed in

June of 1928 did not materialize. Such are the un-

certainties of mining. One cannot see into the

ground and can give only one's opinions. Other

testimony shows what actually happened.

"Since I have been receiver there has not been
any more ore bodies uncovered. We have defined
on our 1540-foot level the limits of an ore body that

we were developing when I testified in this court

last June. It is 275 feet in length and has an aver-

age width of about twelve to fourteen feet. On
the level the ore averaged $14.60 per ton. As we
proceeded upwards the values have gradually de-

creased. At the present time the ore body fifty

feet above this level is about $11.00 per ton. We
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call this ore body 1531. About 150 feet east of this

1531 ore body we crosscut through a very large

body of quartz, probably thirty feet in width. The
values were spotted and low grade. That is prac-

tically all the work we have done on the 1540-foot

level in an exploratory way since I testified here

in June. Since then we have continued work on
our 1880-foot level and are driving a crosscut

which runs a little bit west of south. This is the

1825 crosscut. We found a new vein there about
two and a half months ago. The 1825 crosscut

struck the eastern end of this vein where it is very
narrow. We drifted west for a distance of 20 feet

when it got to be 4 or 5 feet in width. The exces-

sive flow of water decided us to delay work until

the same decreased. After cutting this vein in

this crosscut the veins on the 1540-foot level be-

came dry and we started another crosscut about
150 feet back from the face of the 1925. Its objec-

tive was the 1517 vein on the 1880-foot level.

After extending this crosscut 90 feet we encoun-
tered another flow of water and had to plug some
of the holes, the flow being greater than piunping
capacity. During the past ten days or two weeks
the flow has decreased and in another ten days we
think it would be safe to extract the plugs and re-

sume crosscutting."

(Tr. pages 307, 308.)

"Since the month of June, 1928, we have done
no w^ork at all on the Paymaster vein. We have
not cut under the Paymaster with the 1880-foot

drift. We had to suspend that work on account of

meeting another vein North of the Paymaster
vein, and in drifting on that vein developed a very
heavy flow of water, which taxed our pumps to the

full capacitv. We were not able to cut under the

1530-foot vein."

(Tr. page 348.)

"In order to extend the crosscut on the 1880-
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foot level for a distance which I estimate to be

about 700 feet to find the downward pitch of the

1531 strike, it would cost in the neighborhood of

twelve to fourteen thousand dollars under ordi-

nary conditions. It will take about five months
if we do not meet with an excessive flow of water.

In the meantime, I will be mining on the 1531

vein."
(Tr. pages 609, 610.)

The foregoing shows that during the receivership

substantially the same disappointments were en-

countered in developing new ore bodies as had been

met with right along since 1925. In our opinion the

most disappointed man was John G. Kirchen, who,

in his vain endeavors to make a success of the re-

ceivership and save the mine for stockholders, is

entitled to sympathy rather than condemnation.

At the bottom of page 22 the intervenor refers to

his protest against the expenditure of any more

money for development and exploration work. In

our former brief we have shown that no money was

spent for development or for exploration, that pro-

duction carried mining and exploration. Intervenor

has not challenged this statement and it is fully sub-

stantiated by the evidence. We don't care to go

further into this subject in this repl}^ We do, how-

ever, protest against the statement at the top of page

23 which intimates that the receiver misused the

proceeds of receiver's certificates in order to aug-

ment the indebtedness and prevent a recovery of the
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mine by stockholders. There is not a word of evidence

to support this and the receiver was not even cross-

examined uj^on the subject. It is not even a plausi-

ble argument. The contention is that Kirchen was

the tool of Cole. Can one imagine that Cole would

have wasted money merely to pile up an indebted-

ness. Suppose the total of the judgment had been

$500,000, or $400,000, is there the slightest evidence

that anyone other than Cole would have bid for the

mine at these lower figures? We cannot but recall

again the language of Judge Norcross previously

quoted (Case 5937, Tr. p. 113) that the Court would

be more impressed if there had been some showing

by stockholders that they were willing to render

some assistance.

Confronted with the argument that the intervenor

never has presented one single constructive idea, he

now (pp. 23, 24) attempts to tell what the directors

might have done. The proposal is based upon the

supposition that in October, 1927, the liquid assets

of the company totaled $142,000. We showed in

our former brief (p. 47) that they amounted to

$82,682.71. We also showed (p. 48) the extent to

which the company was then running behind. VCq

have further shown (pp. 48 and 49) just how long

these liquid assets would have lasted had the

January first interest been paid. Now let us apply

the hypothesis suggested upon page 24 of the inter-

venor's reply. The mine had not paid a dividend
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since July of 1925. All the accumulated resem-es

had been exhausted. The stockholders had been ad-

vised that for the year ending March 31, 1927, the

net loss was $548,190.23 (Tr. p. 368). The stock-

holders had been told that a $300,000 bond issue

would i^robably produce results. Had it not been for

the unexpected fault of 200 feet in the pay chute, the

probabilities are, that this would have been true, but

the result to the stockholders was that success was

not secured. The rank and file of stockholders had

not responded on the 1910 bond issue, upon the pre-

ferred stock sale nor upon the 1927 bond issue, yet,

as to his plan, the intervenor says, ^'It goes with-out

saying that stockholders would have responded."

We think it goes without saying that the stock-

holders would not have responded. If they would

not buy preferred stock when there was no lien

ahead of it, and would not buy first mortgage bonds,

how could it be expected that they would have

bought preferred stock subject to the existing bond

issue? The ''insiders" again would have been com-

pelled to buy it. Perhaps this is the intervenor 's

way of saying that the "insiders," in the way he

suggests, should once more have financed the mine

for the benefit of non-interested stockholders. He
particularly insists, "the directors and Cole taking

their pro rata". He is perfectly willing for them to

buy more bonds now, adding them to their fonner

holdings, and thus increasing the proportion of out-

standing bonds held by them. Their i^resent bond-
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holdings are (or were) fraudulent; if they added

to their holdings there would be no fraud!

The irresistable inference is that the stockholders

were through, that they would have responded to no

proposition. Having, over a term of years, received

several hundred per cent upon their investment and

dividends having ceased, they considered the mine

exhausted. If there has been any desertion of the

mine it has been a desertion by the stockholders.

That (as is contended upon page 25) it was in the

minds of the directors and officers to abandon and

desert the corporation if it could be done legally and

successfully, is a mere bald assertion and in the

nature of "epithetic fraud." The only evidence is

that these men honestly discussed an impossible sit-

uation. When Cole was asked by Schwab to "take

the mine out west" and was warned against the

debts of the corporation he said (Tr. p. 416)

"Charlie, it is hard to raise money for mining now.

I believe I can raise money, provided it is spent in

the development of the mine, but I cannot raise

money to pay obligations." In this statement he

was certainly justified, as the evidence has shown.

While the intervenor correctly quotes the testimony

as given upon page 25, we deny that it is now sought

to make it appear that Mr. Cole was willing further

to finance operations of the old company, but was

dissuaded by Mr. Mitchell. We have never made
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this claim and do not make it now. The directors and

Cole were discussing what might be done. The

whole problem was uncertain. Schw^ab had asked

Cole to take the burden "out west". Cole had ex-

pressed a willingness to do it. Then the discussion

turned upon how this could be accomi:>lished and

the decision was, that in the face of the debts against

the company there was no way to accomplish it other

than by a bond foreclosure and comj^lete reorganiza-

tion. We reiterate our belief in the finding of the

Court that the directors exercised sound business

judgment (Tr. p. 140) and also that, in the re-

organization, consenting bondholders and stock-

holders will be given all possible protection. We
refer to page 147 of our former brief quoting from

Dickerman vs. Northera Trust Company, 176 IT. S.

181, to the effect that reorganization plans are com-

mon, are often the best thing for a corporation and

that the fact that such a plan is resorted to does not

support "charges of conspiracy and wrong doing."

We make no comment upon the condemnation of

Mr. Schwab found upon pages 26 and 27. We are

willing to lot his conduct sjDeak for itself, together

with the findings of the lower Court upon the sub-

ject (Tr. pp. 136-141). We do, however, take issue

with the intervenor's designation of Schwab's two

letters to Kirchen as "self-serving". Both of these

letters were produced by Mr. Kirchen at the request

of intervenor (Tr. p. 503). To intimate that these
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letters were written by Schwab, after suit was com-

menced, with' the idea of exculj^ating himself from

some supposed wrong doing shows the extent to

which the intervenor permi+s himself to be driven.

Upon a par with the foregoing, is the suggestion

upon page 28, that the beginning of operations by

Thomas F. Cole in the Tonopah District contributed

to the cessation of dividends by the defendant. Such

expressions of venom are calculated to react upon

the intervenor. The statement is contradictory

upon its face. Dividends ceased in July of 1925.

Cole's operations began in 1926. This is a mere

post hoc ergo propter hoc conclusion. It cannot be

called an argument. It is based upon no evidence.

It is a mere figment of the imagination.

We hope this case has not reduced itself to such

unimportance that it turns upon such matters as

are discussed upon pages 29 and 30. Whether Kir-

chen had a mental lapse when he wrote Pinney Feb-

ruary 17, 1928, that he was still a large stockholder,

or whether testifying in September of that year his

recollection of sale dates was at fault, we don't know,

and we don't see the materiality. He did toll Pinney

in his letter of March 13th, less than a month later,

that he had sold out. What duty he had to tell Pin-

ney or what effect was occasioned by the delay in

telling him does not appear.
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Comment is made upon the fact that Kirchen did

not write Pinney that suit had been commenced.

Just why Kirchen should inform Pinney more than

any oth'cr stockholder or bondholder does not appear.

"What does appear, however, is that Pinney received

from Cole a letter dated January 14th, 1928, advising

him of the probability of an early foreclosure, (Tr.

pp. 423-431).

This letter gave all of the details of the proposed

reorganization. It was this letter from Cole which

started the animated correspondence between Kir-

chen and Pinney (Tr. p. 477). Pinney had complete

infoiination of the hnpending foreclosure two

months earlier than the date when it is complained

Kirchen should have written him. The charges of

dehberate concealment are, therefore, without any

foundation.

Upon page 31, attention is called to the fact that

the answer of the defendant did not show as cash

on hand the sum of $29,523.29 in Bank of Tonopah.

TVe know of no explanation of this in the evidence,

but presume, being upon the first day of the month,

that it was held to meet pay roll checks already

issued and was not available cash for any other pur-

pose. The bullion in tiT.nsit is fully explained in

the answer (Tr. p. 60).

Further, upon page 31, scorn is expressed at Kir-
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Chen's saving of the property. We reiterate that by

Kirchen's efforts stockholders were given a possi-

bility of success over a period of nearly two years.

Upon pages 31 and 32 the intervenor attacks our

declaration that there was no secrecy of the direc-

tors as all their acts were contained in their minutes.

He contradicts tliis because certain old records were

stored. He fails to appreciate that we were men-

tioning the minutes of the Board of Directors and

that the minute book was produced at the hearing.

We feel a little scornful ourselves over the declara-

tion upon page 32 that the intervenor learned of the

situation of the defendant, only accidentall.v, a few

days before the intervention. We call this dis-

ingenuous in the extreme. It may have been only

a few days before the intervention that Pinney se-

lected his friend Friedrichsen to make his nominal

fight, but Pinne,y himself was fully warned by Cole's

letter to bondholders under date of January 14, 1928.

What Pinney knew, his agent, the intervenor, knew.

The intervenor (pages 32-35) again attacks the

good faith of the Board of Directors. To call Schwab

and Cole the Board of Directors is not to make them

such. The corporation was governed by a board of

seven directors. Cole was not one of these. If the

directors had confidence in Cole's advice and called

him into conference there was not the slightest im-
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propriety in so doing. If they thought his advice

was sound they were at liberty to follow it. The

record (Tr. p. 409) does say of Mr. Mitchell, the

attorney, that "he is the personal representative of

Mr. Schwab and also chief counsel for the Tonopah

Extension". It does not say that he is the attorney-

in-fact of Mr. Schwab. This is more of the inter-

venor's insinuation. Despite the quotation of stock-

holdings the fact remains that the so called

*' insiders" owned only 25% of the stock (Tr. p. 405).

If other stockholders were willing to vest their vot-

ing powers in these men they could do so, but that

did not give them control of the corporation in the

ordinary sense. The voting power of stock rested

outside of them and that voting power could be

changed at any time. Schwab was not in control of

the corporation in any sense w^hatever. (See par.

XII of intervention. Tr. pp. 25, 26 and finding there-

on Tr. p. 138). The record does show that the direc-

tors defeiTed largely to Schwab's judgment and

experience and there was no impropriety in this.

The deftness of the intervenor in word twisting is

manifest in the quotation of "our important stock-

holders". Turning to page 495 of the transcript we
get the full context. In his reply of October 7th,

1927, to a letter from Kirchen, Mr. Schwab says:

"I have been thinking a lot about Tonopah Ex-
tension since the receipt of your letter and the fact

that it does not look promising, and it occurs to
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me that we ought to have a meeting as soon as

reasonably possible, to discuss and settle our defi-

nite plans regarding the property. We are near the

end of our financial resources and I am satisfied

that more money could not be raised. Therefore,

we ought to decide just how we are going to settle

the policy of the company. I greatly dislike to

ask you to make the long trip East again, as it is a

hard journey, but I feel that it will be necessary
for all of our important stockholders to know the

exact situation and what they are facing. I have
not had an opnortunity to talk with any of them
lately; have not even seen Dr. AVard recently but
have had several letters from him and he will prob-
ably wiite you on the subject."

What is more natural than to talk over a bad sit-

uation with the largest stockholders and wherein

lies the odium of the explanation used by Mr.

Schwab?

The intervenor to the contrary notwithstanding,

we still insist that there is no evidence that the

bondholders have received anything of value in pur-

chasing this mine. It is not the first time that a

large sum has been paid for a worn out property.

Fonner heavy producers are reopened from time to

time and without success. What will be the future

of the Tonopah Extension is still unknown. We cer-

tainly hope it will meet with success. The future

only can tell.

No, upon January 1st, 1927, the stockholders gen-

erally were not asked to assist in solving the cor-
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poration's problems. They were not asked to assist

because tliey never did assist. But if any stock-

holders are in a position to complain of this those

stockholders are neither Pinney nor Friedrichsen.

Pinney received Cole's letter of January 14th, 1928.

Friedrichsen is merely Pinney 's emissary.

Under date of September 7, 1928, the defendant

sent out a letter to all stockholders (Tr. pp. 317-320)

.

That letter advised of the condition of the company,

the pending foreclosure and the imminence of sale.

It advised that there was an intervention. It dis-

cussed the question whether a sale would be with

or without redemption. It offered to give detailed

information to any who might deem redemption

]3racticable. It put the final problem up to the stock-

holders.

The trial was started September 27, 1928. The

decision was rendered December 3rd, 1928. Final

decree was signed and filed January 18th, 1929. The

sale was February 27th, 1929. Confirmation was

on March 9th, 1929. Six months elapsed between

the sending out of the general letter to stockholders

and confirmation of sale. The stockholders had until

the day of confirmation in which to express their

confidence in the property and make a better offer

than the bid of Cole. And not one stockholder either

formally appeared and joined in the intervention or

offered to bid at the sale. Could there be more con-
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elusive evidence that the stockholders had deserted

the property and that any letter at the time of the

default would have met the same reception as the

one of September 7th, 1928?

We have discussed, as fully as we care to, in our

former brief, the reorganization plan and the effort

to take care of stockholders. We have pointed out

that no direct promise could be made them. We have

claimed and still claim that no one can doubt from

the record, that they will be given an opportunity

to share in the reorganization, but that to make a

direct promise is to continue the old corporation with

its old obligations.

Northern Pacific R. Co. vs. Boyd, 228 U. S. 482;

57 L. Ed. 931.

Wlien it is stated (p. 35), that Schwab could not

directly become the purchaser, a thoroughly unsound

statement is made. See the quotation in our former

brief pages 113 and 114. Just why the intervenor

persists in attempting to make Mr. Schwab his chief

malefactor when the record is clear that Schwab

wanted to get out altogether, both before and after

the commencement of suit, we cannot understand.

REVIEW OF RECORD

We have said all that we care to, upon this sub-

ject, in our fonner brief.
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ISSUANCE AND SALE OF BONDS
(Brief pages 36-38)

The opening sentence reads:

"It is not the contention of the appellant that
' the insiders ' received more than their share of the

bonds".

If this has not been the contention of the inter-

venor then we cannot understand English. If the

appellant's position has changed and this is no longer

his contention then much more does he put himself

in the position of desiring to accept benefits with-

out bearing burdens.

The intervenor still complains that Pinney and

Seaman were unable to get certain bonds. That we

have fully discussed. He now says,

"However, for ought that appears in the record,

their cases may have been t^'i^ical of numerous
other cases" *^*'".

If there were other cases and the inter^^enor relies

upon them it was the duty of the intervenor to pre-

sent them. The intervenor took the depositions of

the various directors of the company, could have

inquired into this, but did not. The record, there-

fore, shows only two dissatisfied bondholders, and

because there were two dissatisfied bondholders it

is then claimed that there was such a market and

demand for these securities that there would have
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been a heavy sale of any additional securities offered

by the company. Merely to point to this statement

is to answer it. It is equally without merit that all

bonds were subscribed or paid for within sixteen

days of the stockholders ' ratification meeting. They

were taken, as we have so repeatedly shown, because

of their underwriting by the directors and the im-

portuning of their friends by the directors. The

"insiders" assumed the burden and really the chief

complaint of the intervenor seems to be that the

** insiders" did not continue to assume it for the

benefit of apathetic stockholders.

As to the "belated effort" of a "very numerous

group of stockholders to participate in this litiga-

tion" we ask, what does the record disclose about

Mr. Keeley? The record in case No. 5937 does con-

tain the statement quoted upon page 38 of the brief.

Turning, however, to the next page, 6, of that Tran-

script, we read,

"It is ordered that Mr. Keeley have ten days
from and after this date within which to furnish

a full list of the names of all stockholders repre-

sented by him and to file same in this case".

The record may be searched in vain for such a list

of stockholders. Apparently Mr. Keeley 's statement

was an idle gesture. May it be noted that this took

place January 18th, 1929, after the case had l)cen

heard, decided, and proposed findings and decree

were up for settlement.
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Yes. Mr. Keeley's name does appear again in

transcript 5937, at page 11, where he is mentioned as

*' claiming to appear on behalf of a number of un-
named and unidentified stockholders".

The statement in our brief was confined to what

was shown b}^ the record. We still contend that the

record is as we have given it. The only record op-

position is that of the intervenor, who holds 1,000

shares of common stock and 409 of preferred. If he

represents other stockholders similarly situated he

is, so far as the record shows, their self-appointed

and unauthorized representative. His own testimony

is that Seaman and Pinne}^ are the only two stock-

holders with whom he discussed this suit (Tr. p.

346).

TONOPAH COMPANY
(Brief pp. 38-41.)

We fail to see where the appellant has made any

impression upon the figures quoted in our previous

brief. If any "extraordinary development" was

included in the huge loss, there was still a loss, for it

failed to restore profitable production and the veins

found have not put the mine upon a pa3dng basis.

There was ''reasonable hope of a successful out-

come '

', but, very unfortunately to all concerned, the

hope was not realized.
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No, it is not our effort to ioduce the Court to be-

lieve that this litigation is merely a question of cor-

porate management and internal dissent. We have

never taken that position. ^Vhat we have uniformly

argued is, that this is a case based entirely upon an

alleged fraudulent conspiracy, as a consequence of

which the burden of proof is upon the iutervenor:

that the intervenor has not only failed to sustain the

burden, but upon the contrary it has been proven

that no fraud exists.

If anyone has been tiying to avoid the fraud issue,

it is the intervenor in his last brief. It has been our

contention fi'om the beginning that the intervenor

alleged a fraud case and that he must stand or fall

upon his fraud charges and upon them alone. There

is a text in Corpus Juiis which expresses this better

than we can oiu*selves. The writer discusses vari-

ances between pleading and proof, says that in equity

cases courts are more liberal in condoning these than

in law cases, and then says:

"The rule as to fraud, however, may properly
be adverted to here. Where the relief is distinctly

pointed to actual fraud it is generally held that it

must be gi-anted or refused on this gix)und alone,

although the facts alleged and pi*oved are suf-

ficient to sustain relief on some other groimd, un-
less the bill is framed in the alternative.'*

21 Corpus Juris, page 6SS, Sec. 860.

In a foot note, to explain the reason for the rule.
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file wntar quotes from 'hltinghagt t& diam^iiL,

4 R. L 1^ 107; 67 Am. Dee. 510, as follows:

''''Xor is die mile, as was i^^narked by eomieel in
Prke T. Berrmgton, 3 HaieN. Ji; G. 4aS, 49 EngCli
3761, 7 EogU^Bi ^ 42 Bepmat 348, 'fosmded
upon any martiiaet prmeiple of pleadin^^ On the
emnizarv. Lord Cottoiliam, ^ealdi^ of it, in Olas-
eott T. Lai^ 2 PliiL 310, 22 En^Oi 310, 41 Reprint
9(S2, ^as a rale generally a<eted npon'', pioponnds it

also ''as foonded in jnstiee, lieesmse,'' he continoes,

*ihe door of this eoort befa^ always open to alle-

gations of frand, it woold be unjust, and mueh to
be depieeated, to afi&nd. any enaouiagemeDt to

suefa allegatioas, by allowing a party to try the
experiment of obtaining leiief by that ground, and
if it failed, to fall baidL upon his bill for some in-

ferior kind of rtdief.'' Tins we deem to be sound
morality, and I5t to be observed by those who mt
in the gateway <of ^ aomrt of dianaeiy t<o administer
the hi^^toned jmstiee of that aonrt.''^

The qnolalionat the top of page 40 distinguishes

itself what we em^iasis the word ''''misapplied''''.

We bdiere we have suffieient]^ shown that the di-

reetois did the right thing. Instead of payii^

interest and leading the leorporaticm to faee bank-

ruptey they defaulted in payment and permitted the

' Tedosure snnt with its attendant reeeiTership.

The tease of Twin Liieks OH Co. t&. Maiberry 91

U. S. ->^^ was ecmimented upon in our former brief.

Heiie it wiis held that a director eonid loan money to

js (eorporation wh0i money was needed, tbe txansaie-
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tion open and free from blame, and that he could

buy under foreclosure. It is an interesting case.

Stress was laid upon the hopeless financial condi-

tion of the company, the ap^Darent exhaustion of its

oil wells, the refusal of most of the stockholders to

pay assessments, the fluctuating value of oil proper-

ties. Many of the conditions mentioned almost

parallel our case. In the general discussion there is

language out of which the intervenor seems to have

derived some consolation. The facts and decision

are with the present appellees.

Upon page 40, Pinney's refusal to take the bonds

offered to him and associates is again defended, this

time because the offer was made after the bonds

were subjected to the lien of receiver's certificates.

Yet the property had received the benefit of the pro-

ceeds of all these certificates, consequently the ex-

cuse offered, instead of being an argument in favor

of Pinney is further evidence of his unwillingness

to assume his own part of the burden of protecting

the property.

It is contended that because there was a stipula-

tion that "Pinney asked for more bonds in amount

up to $5,000" this contradicts the statement made

upon page 32 of our brief. We did not contradict

that stipulation. We did say that

"in fact Pinney is not shown ever to have sent in

the subscription blank requested in Benham's
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letter to him, which is probably the real reason
he got no additional bonds. (Tr. p. 468) ".

There is a vast difference between asking for more

bonds and sending in a signed subscription blank.

As a matter of fact there is quite a question how far

the stipulation went. It w^as further discussed upon

page 470 of the transcript and apparently it was

expected that Pinne3^'s letter should be produced.

One sentence of the record reads

''Mr. Sheppard, representing the intervenor,

stated he was perfectly willing to stipulate that
the letters when received should be subject to the
objection made by Mr. Gardiner."

We do not, however, wish to appear to question a

stipulation. We are not certain that the further dis-

cussion amounted to a withdrawal or a modification

of the stipulation. We prefer to say, that notwith-

standing the stipulation, the record does not show

that Pinney ever sent in an order for any additional

bonds.

OBLIGATION OF DIRECTORS AS CREDITORS
(Brief pages 41-44.)

There is little w^e desire to add to our former brief

upon this subject.

The one case cited is Highland P. I. Co. vs. List 27

Cal. App. 763, is another case which ma}^ contain
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some language of comfort to intei*venor upon his

theory of the case, but the facts are without any

application. A director of a coi-poration, knowing

(see 42 Cal. App. 753) that his corporation wanted

certain land, bought it himself and sold it to his cor-

poration at a profit. Naturally the corporation was

allowed to recover the profit.

We take exception to the following statement ap-

pearing upon page 42.

"It also appears that Schwab and Cole, in Octo-

ber of 1927, planned to cause a default in the pay-
ment of interest so that the properties would be

foreclosed and to purchase them at a foreclosure

sale, and to thereupon have them conveyed to a

reorganized corporation which they should own
and control; and that in February, 1929, they

acquired these properties."

This is a garbled and misleading statement of the

facts. Schwab and Cole did not act alone, but all

the directors acted. They did not plan to cause a

default, but they agreed that sound business judg-

ment required that the corporation should default

and they so acted. The default was not so that the

properties would be foreclosed and purchased by

Schwab and Cole, but so that there could be a re-

ceivership which would preserve the property with

the attendant possibilities of a successful outcome

and so that if a sale did become necessary the prop-

erty could be purchased free of debts and a new
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corporation organized. There is nothing whatever

to the effect that Cole and Schwab should or would

control the new corporation. They did not own and

control the bonds and could not own and control the

new corporation. As reiterated, Schwab twice tried

to get out.

We still insist, that the cessation of post card loss

and gain statements to the stockholders was stronger

notice of coi'porate difficulties than had they been

continued. We also insist that our argument that

the stockholders had no "rights" is sound and fair.

Tliis was directed to the situation which confronted

the stockholders after the directors had found a de-

fault necessary and when a reorganization was con-

templated. We still say that the stockholders had

no "rights". By this we mean that after default,

foreclosure and a sale of the propert}^, stockholders

of the old corporation had no "rights" to be let into

the new corporation upon any terms whatever. Not-

withstanding the absence of any such "rights," the

record shows it to be the intention of the new^ cor-

poration to make a fair proposition to such stock-

holders.

We are glad the intervenor repeated our assertion

that "every stockholder who did not get notice got

exactly what he deserved." This gives us an oppor-

tunity to emphasize the assertion. The corporation

was in need of funds and urged every stockholder
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to purchase bonds. Very few stockholders of the

rank and file made any response at all. They failed

the coiporation in its hour of need. The "insiders"

took up the burden. Every bondholder got a notice

of the impending foreclosure. Stockholders who did

not subscribe for bonds got no notice and it is our

assertion that such stockholders had forfeited every

claim to any notice. They had their chance to aid

the corporation and refused.

As to any active interest by Cole in possessing the

mine we rest upon the argmnent found upon page

43 of our fonner brief.

FINANCIAL STATUS OF TONOPAH COM
PANY AS OF JANUARY 1st, 1927

(Brief pages 44-47.)

We have already replied to the first paragraph

of this subdivision and sufficient has been said from

time to time upon the sound business judgment of

the directors in defaulting.

Upon page 45 we are confronted by another propo-

sition of what the directors might have done. They

might have had a new bond issue. It is stated that

only twice before had the stockholders of the cor-

poration been called upon to aid in the financing of

the company. This is an error. They were first

called upon in the bond issue of 1910, in order to
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fiiitaiice the mill, and "outsiders" took only 4% of

the bonds. They were called upon again in the pre-

ferred stock issue and again they were found want-

ing. They were called upon the third time in the

bond issue of January 1st, 1927. They failed a third

time. In each case the ''insiders" were compelled

to do the financing. Now the intervenor complains

because the "insiders" would not finance the mine

a fourth time. He will not admit that to be his posi-

tion, but it is the logical result of his argument. If

the stockholders were derelict three times they

would not have been responsive the fourth time, and

the "insiders" would have been compelled to take

the bonds or admit a failure. Had they paid the

interest and relied upon new bonds they would have

been compelled to take these bonds themselves in

order to keep the mine going until the first due date

of interest. Then they would have been compelled

to default and we would have the same condition of

which the intervenor now complains. Undoubtedly

the intervenor would then have complained, because

there was not an inside financing for the fifth time

and so on ad libitum.

The intervenor, in connection with this plan,

might also have stated that its adoption would have

entailed provision for the pa^onent of all of the old

debts, unlimited exploration work, greatly increased

interest and that, to carry any promise of accom-

plishment, the new issue must have been one of a
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million dollars and must all have been sold. The

more the intervenor tries to show what the directors

might have done the more he shows that they did

the only reasonable thing which could be done.

As to the language of Pinney, quoted upon page

46: The directors exerted one final effort when they

floated the 1929 bond issue. Apparently, no matter

how many times the directors had saved the stock-

holders, Pinney and the intervenor demand still one

more attempt before setting the seal of their ap-

proval upon what has been done. It probably never

has occurred to them that they actually owe the

*' insiders" a debt of gratitude, instead of condemna-

tion, for the chance of success given them by their

decision, in October, 1926, to finance one further

attempt at success instead of closing down as orig-

inally intended. Had they decided to close down and

liquidate through bankruptcy the intervenor would

have been in exactly the position he is now since the

preferred stockholdings would probably have ex-

hausted the assets of the company. At least they

would have put the holders in the same bidding posi-

tion, upon a sale, which the bondholders later

occupied.

Upon this same page the intervenor states boldly

what he will do to preserve the mine, in case of a

reversal of the judgment. If he can command the

necessary capital, it would be more to the point for
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him to explain why he did not do something sooner

and particularly why he did not bid at the sale. His

complaint that the property was overloaded with

receiver's certificates is no excuse, for, as repeatedly

explained, every dollar went into preservation of the

property and a large part of the debt upon these cer-

tificates w^as incurred by the delay caused by the

contest of the intei'venor, which contest has been

without one constructive idea and without a single

offer to assist in working out the problems involved.

Had there been one such reasonable offer and had it

been refused, the equitable standing of the inter-

venor would have been vastly improved. How can

the intei*venor object to the burden of receiver's cer-

tificates, and excuse his failure to bidv when he

claims that the i^roperty sold for a "pittance'' (Brief

p. -ti) ?

Upon pages 4:6 and 47, tlie intervenor criticizes

our statement that the Court is justified in consider-

ing "subsequent developments" as showing th-at the

directors did exercise "sound business judgment"

and as negativing the fraud charges; that the his-

tory of the mine, after the default, showed beyond

question that had the directors not defaulted,

the results would have been disastrous. We are

further criticized for citing no cases. We thought

the rule too evident, in equity cases, i3articularly

those involving fraud charges, to require authori-

ties. To advise the intervenor that we were right we
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cite the following text:

"In equity the procedure is more liberal and
flexible than at law, and permits the pleading and
proving of matters occurring after the commence-
ment of the suit, wdiich go to show where the

equity of the case lies, and the adaptation of the

relief granted to the state of facts existing, not
at the commencement, but at the close of the
litigation."

1 Coi'pus Juris, i3age 1150, Sec. 395.

If the intervenor were replying, he would probably

lay emphasis upon the word "plead". But there

was nothing to j)lead. The acts of the receiver and

his expenses were all a part of the main case and

all of the evidence referred to was produced without

objection, most of it by the intervenor himself.

THE DEFAULT OF JANUARY 1, 1928

(Brief pp. 47, 48.)

The language quoted from our brief is justified

by the facts, by the findings of the trial court (Tr.

p. 140) and by the opinion of Judge Norcross (Tr.

pp. 605-607), We do not desire to rediscuss the

evidence.

As to the declaration upon page 48, that because

the mine had been a heavy dividend payer, therefore

it could not be a worked out, speculative property,

we desire merely to sav: First, the Court found to
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the contrary (Tr. pp. 136, 137). Second, that be-

cause the mine had yielded so heavily over a period

of twenty years, is itself evidence of loss of value

and possible exhaustion of all marketable ore bodies;

that the history of mining is the history of heavy

producers finally depleted. Common knowledge re-

calls Virginia City, Goldfield Consolidated, Man-

hattan, National City, Austin, and Eureka, in Ne-

vada; Cripple Creekand Leadville, in Colorado, and

almost the whole of the Mother Lode, in California.

The burden of proof is upon the intervenor and the

intervenor has not established but that the mine of

the defendant is in the categor}^ of the mines men-

tioned. That one man or one group still has faith

in it means nothing. Millions of dollars, yes bil-

lions, have, upon faith, been put into worn out mines,

and entirely lost. The evidence does show some

values still remaining in the Tonopah Extension, but

five years of intensive attempt have failed to re-

habilitate the mine. Faults, geological changes, im-

mense quantities of w^ater, barren veins, collapse of

the silver market, all are discouraging factors. If

there ever was a gamble, the Tonopah Extension at

the present time, is such a gamble.

BENHAM DEMAND
(Brief pp. 48-51.)

The Court will not misunderstand the contention

made in the first paragraph upon page 49. The so-
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called demand by the Trustee was not a demand for

the payment of interest, after which a default of

thirty days was necessary, but it was a notice to the

defendant that, by reason of the prior demand and

default for thirty days, it had, pursuant to the pro-

visions of the mortgage (Trans, p. 718) and the re-

quest of a majority of the bondholders, declared the

entire principal due. It is true that this notice

closed with a demand for payment, but that was not

necessary. Furthermore the mortgage did not re-

quire the trustee to wait thirty days nor any time,

after declaring the i^rincipal due, before conmienc-

ing suit. After such declaration, according to the

mortgage, "principal and interest shall become due

and payable forthwith'' (Tr. p. 718).

We desire to reply further, under this subdivision,

only to the last two paragraphs upon page 50.

It is argued that our position of a demand being

waived, where it would have been futile or where

there was a previous declaration by the debtor that

the debt would not be paid, is unsound, because the

waiver or refusal "was communicated to no one."

No cases are cited to substantiate this novel con-

tention. The intervenor first loses sight of the pur-

pose of a demand, which is for the benefit of the

debtor and no one else (see our former brief p. 85

and cases there cited). There is no reason why the

refusal should be communicated. In the next place
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the intervenor fails to explain to whom the demand

should be communicated and when. Hie also fails

to show that it was not communicated. All of those

]3articipating' in the meeting were bondholders and

all knew of it. Benliam knew of it. The Trustee

knew of it, before the interest became due, by reason

of the failure of the defendant to provide it with

funds to pay the coupons. The argument is not even

plausible.

It is next claimed that our argument excusing the

demand is not sound because the demand was a mat-

ter of contract, therefore a condition precedent.

This contention also lacks plausibility. The neces-

sity for a demand may arise either by law or by con-

tract. To say that a duty imposed by contract is

higher than one imposed by law is rash, to say the

least. Most of the cases wherein this question arises

are contract cases, for theineare few instances where

the law, is the absence of contract, imposes a de-

mand. Practically all, if not all, of the cases cited

in our opening brief (pp. 85, 86) are contract cases.

This is also true of Shaw vs. Bill, 95 U. S. 10; 24 L.

Ed. 333, (cited upon pages 80 and 81 of our former

brief), which case is decisive of the point.

We made the point (our former brief -pp. 90, 91)

that, under the terms of the mortgage, the entire

principal became due whenever the property went

to sale. The intervenor 's answer to this, emphasiz-
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ing certain words, is as follows:

"***tliat it presupposes such a default in the pay-
ment of interest that the suit could properly be
maintained for the foreclosure of the mortgage
for a default in the payment of interest."

This is ambiguous to say the least. We suppose

the intervenor means that the default in the pay-

ment of interest must have been such that a fore-

closure suit could be maintained for both principal

and interest. If the intervenor means what he says,

he has added nothing to the discussion for, in our

former brief, (pp. 87-91), we showed that suit could

be brought for non-payment of interest, without any

demand. This seems to have been conceded as there

is no reply to it. If the intervenor means that the

default must be such a one as permits foreclosure for

principal, as well as interest, that is, that both

should be due at the time of the filing of the com-

plaint, then the intervenor is asking that no force

nor effect whatever be given to the mortgage pro-

vision in question. This argument is equally futile.

The language quoted means something and was in-

serted for a purpose. It must be given its ascer-

tained meaning. AVords could not be plainer. There

is no ambiguity to construe. However the com-

plainant may come into court, if the property goes

to sale, the wIkjIc debt becomes due.

This provision was undoubtedly intended to meet
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just such a situation as was encountered in McFad-

den vs. May's Landing Co. 22 Atl. 932 (N. J. E.), a

synopsis of which is given upon page 89 of our for-

mer brief. There a suit was commenced for principal

and interest. It was found that the principal was

not due, but judgment was given for the interest and

the property ordered sold as a unit. What became

of the surplus after sale and payment of the interest

does not appear, but it must have been held, by the

officer making the sale, to meet the principal when

it did mature. Possibly a later suit for the principal

was necessary. Had there been such a provision

as in the present mortgage, the entire litigation could

have been concluded in tlie one suit.

It may have been the thought of the intervenor,

that this provision of the mortgage is inapplicable

to the present case, provided fraud is found. We are

not convinced that even this position is sound. The

intervenor seems to have abandoned his position

that the "insiders" took more than their share of

the bonds (Int. Reply Brief p. 36). He also admits

the validity of the mortgage (same brief p. 6). Upon
the oral argument (in answer to questions by Judge

Wilbur) he admitted that the proceeds of the bonds

and of the receiver's certificates had gone into the

mine and that the bonds are now due according to

their terms. Apparently, then, he is placing his

reliance upon a fraudulent default. But, if he is

doing that, then comes the provision of the mortgage
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making the entire debt due in case of sale. The

nature of the primary default then becomes un-

essential. Apparently the mortgage provision re-

ferred to makes it imperative that the intein^enor

should have exhausted his remedies before the

property went to sale. This would seem to have

required a stay bond upon this appeal, which was

not given. The intervenor, in his last brief, tells

what he can do in various emergencies requiring

large monetary outlays, why did he not preserve his

rights by giving a stay bond?

INTERVENTION IS PROPER
(Brief pp. 51-57).

It was not so much our intention to address our-

selves to Equity Rule 37 as to Rule 27, the latter

requiring the setting forth of the stockholder's

efforts to gain redress from the corporation or the

giving of his reasons for not doing so. We do not

attack those cases which hold that a stockholder

need not apply to the corporation when he suf-

ficientl.y shows that its attitude is such that the

application would be futile; but we do contend that,

when it is alleged, that the facts are such as to ex-

cuse such aj^plication, then those facts must be

proven, like any other facts. It certainly is not suf-

ficient merely to allege an excuse for not applying

(a questionable one at best) and then fail to sub-

stantiate it by the evidence. The testimony is, that
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the directors thoroughly discussed the situation.

The testimony of Mitchell (Tr. p. 557) is typical of

that given by all of the others:

''It was finally agreed that no intelligent plan
could be formulated for submission to the stock-

holders for raising new money, subject to the

mortgage and income tax."

The directors were actually seeking an "intelligent

plan". They were open minded. If the wisdom of

the intervenor could have suggested an "intelligent

plan", even after suit was commenced, there is

notliing to suggest that it would not have been

adopted. The intervenor never made an attempt

and has failed to show any antagonism of the direc-

tors. The contrary appears. Reliance is placed

(page 53) upon the,

"imperatiA'e necessity for immediate action on
the part of the inteiwening stockholder".

And here is another reason why Pinney did not

intervene. Pinney knew conditions innnediately

following Cole's letter of Jan. 14, 1928. The inter-

vention was filed May 5, 1928. He had nearly four

months during which he could have applied to

the corporation. He could have suggested any

"intelligent plan". He did not do so. If he inter-

vened he could not excuse himself for failing to

apply to the corporation upon the plea of "impera-
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tive need". So Friedriclisen was selected. We think

the record is sufficient to impute to the intervenor

all of the knowledge and all of the lack of diligence

shown by Pinney. The reluctance of the intervenor

to confess association with Pinney (Tr. pp. 346-347)

is significant. Be that as it may, the intervenor has

failed to show any corporate hostility to any "intel-

ligent plan" he might have presented. Even after

the litigation began he failed to contribute a single

constructive idea.

The fact that the defendant filed an answer ad-

mitting the allegations of the complaint and did this

pursuant to a resolution of the board of directors is

in no wise antagonistic to our position; neither is

our statement that a demand upon the directors to

pay the interest would not have been complied with.

We certainly admit that such a demand, alone, would

not have been favorably entertained, but this does

not signify that had the intervenor, or Pinney, or

anyone else, presented an "intelligent plan" for re-

financing, and requested the directors to adopt that

course, it would not have been accepted and acted

upon.

We do not wish to be interpreted as conceding

that any "intelligent plan" could have been devised.

We still believe that the directors adopted the only

reasonable course which presented itself. What wo

do affiiin is, that far from being antagonistic, the



53

directors were actually friendly and sympathetic,

that they were searching for light in darkness, and

that they would have given fair consideration to any

reasonable plan which might have been suggested

to the board and that the intervenor has failed to

prove his allegation attempting to excuse his failure

to apply to the corporation for relief.

The cases cited upon page 55 would seem to indi-

cate that the intervenor has misunderstood our

point. The intervenor, who did not purchase a bond,

has presented the complaint of Pinney that he did

not get all of the bonds he wanted to. So far as

this grievance goes, it is an independent affair of

Pinney, it does not affect all stockholders equally

and consequently is not a matter for intervention.

(See our former brief p. 137).

Whether or not there was a stipulation that the

intervention should stand as an answer we do not

think very important. In our brief we merely sug-

gested that there was some doubt about the stipu-

lation. The language quoted upon page 56 bears

out the doubt. Mr. Gardiner said he thought there

had been such a stipulation. Mr. Glardiner might

have been mistaken. Mr. Cooke seemed to have the

same recollection, but preferred to stand upon the

record.

The really important point is, the form of the
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answer. Since it contained no denials whatever of

any allegations of the complaint, and was composed

entirely of affinnative matter, it was, if an answer

at all, one of confession and avoidance and, as to the

intervenor, it was not incumbent upon the com-

plainant to prove a single allegation of the complaint.

AVe assigned this as one of our reasons why the inter-

venor could not question the demand for interest and

we still assert that this position is sound. The de-

fendant could not raise this defense. It knew of

Benham's demand and had admitted it. It had ad-

mitted, without reference to Benham, the allegation

of due demand contained in the complaint. Upon

page 8 of his reply brief, the intervenor states:

"It is true that the intervenor can only assert

such defenses as are available to the corporation."

Having admitted this, we do not see how he can

attack Benham's demand or urge the absence of a

demand. Hfe has sought to raise, upon the trial, an

issue of fact not raised by his pleading. Had he af-

fimiatively alleged in his intervention that there was

no demand, the situation would have been different.

Upon the trial, if doubt arose, he could have asked

leave to amend and set this up as an additional de-

fense. The complainant could then have asked time

to present full proof. But, in either event, the bur-

den of proving no demand would have been upon the

intervenor. What the intei-venor reallv wants is to
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raise an issue not presented by the pleadings and to

shift the burden of proof as well.

THE INTERVENOR COMES INTO COURT
WITH CLEAN HANDS

(Brief pages 57-64)

Complaint was made upon page 26 concerning our

''panegyric of Charles M, Schwab." Upon page 28

some remarks we made concerning John G. Kirchen

are characterized as "a gratuitous contribution to

the evidence." Our best efforts are eclipsed in the

intervenor's defense of his friend Pinney. We are

contented to rest this subdivision upon our previous

discussion and the entire correspondence. It is inter-

esting to note, however, that all which is said of

Pinney is based upon his own autobiography, his

own opinion of himself, as disclosed in his letters to

Kirchen. We merely want to add that w^e appreciate

the quotation at the top of page 62, in which Mr.

Pinney says

"I am determined for myself alone and at my
own expense to get at the bottom of this thing and
if needs be to go to the full limit."

If any substantiation were needed of our conten-

tion that this is Pinney 's intervention and not that

of Friedrichsen it is afforded by this quotation. It

also lays a threatening foundation for Pinney 's later

demand for special favors (see our former brief p.
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141). Pinney was a bondholder and in a poorer ]30si-

tion than Priedrichsen to raise certain questions.

He knew all about the impending foreclosure and

could not say that he had no notice. Possibly he is

more vulnerable to a judgment for costs than is the

intervenor. At any rate, this man of consummate

rectitude and integrity, was not willing to come out

into the open and make his own intervention.

THE INVALIDITY OF RECEIVER'S CERTIFI
GATES AND THE PREJUDICE RESULTING
THEREFROM.

(Brief, pages 64-74).

The lower court did not authorize receiver's cer-

tificates for the purpose of providing funds with

which to carry on any speculation or hazardous

mining business. We made it clear from the evi-

dence that pumping alone, with attendant fixed

costs, required an expenditure of $25,000 a month;

that mining and exploration could be taken care of

and were taken care of by production (our former

brief p. 106). This plain aspect of the case is entirely

ignored by the intervenor 's reply and we think this

explanation in itself is a sufficient defense of the

receiver's certificates.

There are, however, the other grounds of their

validity presented in our former brief. The quota-

tions from Tardy upon page 65 are not antagonistic
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to our position. As to the first quotation, the re-

ceiver in our case was not doing "mere development

and exploration work". The second quotation from

the same author distinguishes itself when applied

to the facts by the language

"The court should undoubtedly act with caution
in regard to mining operations, and if there are

secured creditors should obtain their consent to

such operations or require the litigant who desires

such ojoerations to secure the estate from loss."

Consent from secured creditors was obtained in

our case.

The case of Dalliba vs. Riggs, 82 Pac. 108, was

one where there was no consent and where the re-

ceiver actually operated without the Court's author-

ity. The appellate Court said, page 108, ,

"It does not appear that the Court ever made
any order directing the receiver to work and
operate these mines or do anything other than care

for, preserve and protect the property."

The case of Farmers L & T Company vs. Grape

Creek Coal Company, 15 Fed. 481 (C.C.) was de-

cided a good many jqrys ago. Courts have made

considerable progress since that time. The language

that "the Court has no power" is at variance to the

language of later cases quoted in our previous

brief. In addition to the foregoing, the case is not
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in point because the objection was raised by bond-

holders and not b}^ a stockholder. The Court held

that it did not have the power to subordinate the

receiver's certificates to the lien of a mortgage

"against the objection of even a small minority of

the holders of the mortgage bonds."

Gutterson vs. Lebanon, 151 Fed. 72, arose upon

the final account of a receiver and turned upon the

propriety of certain expenditures and upon certain

questions of mismanagement. It had nothing to do

with the lien of the certificates.

Kennebec Box Oomj^any vs. Richard Co. 7 Fed.

2nd, 290, is not remotely in point. It is a case where

the Court refused to surcharge a receiver's account

against objections of improper expenditures.

The paragraph at the top of page 67 seems to us

completely to Aindicate our position. The inter-

venor admits that he did not object to pumping ex-

penditures. We have repeatedly shown that pump-

ing expenditures and fixed charges did not exceed

the amount of the receiver's certificates. Therefore,

none of the proceeds of the certificates was expended

for mining operations.

The argument upon the remainder of page 67 we
have already met, when introduced at page 20 of

the brief.
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But we cannot forbear calling attention to the

paragraph commencing at the bottom of page 67,

wherein tliere seems to be an attempted evasion

of our claim that the intervenor actuall}^ consented

to the first certificates. We have previously

analyzed the twenty to forty thousand dollar propo-

sition, in our reply to page 20 of the brief. We still

claim that the consent was as we stated it. What

bearing the alleged non-disclosure of certain assets,

existing six months before, and exhausted before

the June hearing, has upon the subject of money for

future needs, is hard to determine.

Upon page 68 there is a further discussion of the

work done by the receiver. This, also, we have met

in our re^Dly to the same matter when presented at

page 20 of the brief. But, near the bottom of page

69, we find a statement that the intervenor, at the

trial, "withdrew any concessions or consents". The

exact language (Tr. p. 374) emphasizing certain

words, is as follows:

"***I must withdraw any concessions or stipu-

lations or consents, if such they were, to the con-

tinuance by the receiver from this date of the

expenditure of money for further development or

exploration work. I have always conceded that

it was perfectly proper for the receiver to preserve

the mine from loss or ruination."

This is further corroboration of what we have con-

sistently stated. The intervenor never objected to
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mine preservation. But mine preservation alone

cost $25,000 a month. Development and exploration

were entirely taken care of by production. Produc-

tion would have failed without further exploration

and exploration carried with it the possibility of

such a discovery as might have saved the mine for

everyone.

To say (brief p. 70) that had the receiver not

testified as he did his application would not have

been granted, is to prophesy. It is also to say that

Earchen deliberately and falsely colored his testi-

mony so as to mislead the court and there is nothing

to warrant such a deduction. Upon the contrary,

a month and a half after the trial, namely upon De-

cember 13th, the court made an order permitting the

receiver to borrow an additional $100,000 and to use

the money in accordance with the terms of its former

order (Tr. pp. 97-102). Apparently the court was

satisfied, if the intervenor was not, with the explana-

tions given by Kirchen of his failure to reach the

objectives which looked so hopeful in the preceding

June.

We cannot but regard as more ''epithetic fraud"

the suggestion upon page 71 that these certificates

w^ere a fraudulent device. There is not a line in the

record to indicate that the proceeds were not honest-

ly and fairly used. We have already shown how

absurd it would be for Cole to overload the property
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and, when it went to sale and be became a bidder,

find it necessary to pay that much more for the

property. While the case cited discussed the possi-

bility of fraudulent attachment, the final decision

was that there had been no fraudulent use of the

writ.

We also wish to note the sentence commencing at

the bottom of page 71, which denies our argument

that the purpose of the receiver's certificates was
only for the preservation of the property. The denial

goes only to the ''purpose" of the certificates. There

is no denial of the fact that it would have cost just

as much, and that the total burden of the certificates

would have been just as great, had there been no

mining whatever and had the receiver been confined

only to pumping and fixed expenses. The inter-

vener has pointed to no evidence whatever to dis-

pute this and there is none. Had he been unwilling

to take Kirchen's testimony upon the subject he

could have presented witnesses of his own. He relied

merely upon cross examination of Kirchen and Kir-

chen was explicit, positive and convincing. We
have shown that there is no contradiction in Kir-

chen's testimony and the intimation that he imposed

upon the court has no justification whatever.

Next the intervenor claims certain injurious re-

sults from the issuance of the certificates (Brief pp.

72, 73).
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1. Certainly they augmented the indebtedness.

That is self evident. But they augmented it not

more than was necessary for the preservation of

the mine.

2. "It seems to have been used to persuade the

court to order a sale without redemption".

The word "seems" expresses the intervenor's

own doubt and the doubt is well founded. Counsel

I)robably had in mind the language of the court

expressed upon page 123 of the transcript in case

5937. That was addressed to the application of the

receiver to sell, as a receiver, to pay expenses of the

receivership, which application was granted (same

Tr. pp. 118, 119), after the decree had been signed,

which decree ordered a sale without redemption.

This last reference gives the discussion upon the

proposed sale without redemption and the ruling of

the Court. It also show^s that a sale without redemp-

tion was asked in the complaint So far as concerns

the sale by the receiver for the expenses of the

receivership, it was admitted that such sale should

be without redemption (Tr. Case 5937 pp. 121, 122).

3. There is nothing to indicate that the certifi-

cates were intended to create a debt upon which the

property could be sold independently of a fore-

closure. We did not take that position in our former

brief (p. 151). What we did explain there was, that

because of the receivership debt a sale was neces-
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sary, apart from any question of foreclosure. It does

not follow that because the receiver's certificates

produced that condition they were issued for the sole

purpose of creating it. In any case, where such cer-

tificates are issued, the}^ must necessarily give rise

to the same situation.

If any money, derived from the sale of receiver's

certificates, was wrongfully used by the receiver,

either outside of the scope of the order for their

issuance, or outside of the lawful scope of such

order, neither the validit}^ nor the lien of the certifi-

cates is affected. Such questions can arise only upon

the settlement of the account of the receiver.

May we finally make clear that THE TOTAL OF
THESE CERTIFICATES ALMOST APPROXI-
MATES THE ESTIMATED COST OF MERE
MINE PRESERVATION OF $25,000 A MONTH.
The first order for receiver's certificates was made

June 8, 1929. Upon the preceding day Kirchen had

testified that the receivership was behind $50,000

which sum was needed immediately (Tr. p. 616).

The order confirming sale was made March 9, 1929.

We then have:

Deficit June 8, 1929 $50,000

Preservation, 9 months at $25,000 a month 225,000

Total $275,000
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The total of receiver's certificates was $250,000

when the decree was signed Jan. 18, 1929 (Tr. p.

170). And Mr. Kirchen figured that what money he

had on hand would carry him to Feb. 18th (Tr. Case

5937 pp. 98, 99).

We believe this tabulation is conclusive that the

proceeds of the certificates went into preservation

and that production carried mine operation and

and exploration.

It is the next contention of the intervenor (p. 73),

that the sale to paj^ receiver's certificates, cannot

stand independently of the foreclosure. No reason

is assigned, except that the two are "inextricably

intei'woven" in a ''fraudulent plan". Without con-

ceding any infirmity in the decree of foreclosure,

Ave ask: Why cannot the sale to pay receiver's cer-

tificates stand independently? It cannot be suc-

cessfully argued that a receivership of some sort was

not necessary in the spring of 1928. There were not

sufficient liquid assets to carry operations beyond

about March 1st. The directors were not compelled

to resort to any plan of further financing, if they

could find no feasible one. The intervenor intimates

that he, himself, would have applied for a receiver

(Brief p. 7). May we express curiosity upon what

the intervenor 's receivership would have done about

operating the mine? If he could not operate, he

could not possibly work out the salvation of the
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mine. In any event receiver's certificates would

have been neeessaiy. The receivership could not

have run on indefuiitely and a sale would have been

necessary. If his receiver's certificates were a first

lien, they would be first paid. The validity and

maturity of the bonds are admitted. They would

have had to be paid next. The situation finally con-

fronting the intei'venor in his own receivership

would then be i^recisely what confronts him now.

If th^ intervenor is entitled to any relief upon

this appeal, which of coiu^se we deny, does it not

reduce itself to this? If there was such fraud as

"vitiates the foreclosiu^e, a receivership was neces-

sary in any event. The couit had jurisdiction to

appoint a receiver, also to order the sale of certifi-

cates. It was necessary to sell the property to pay

the debts of the receivership and the sale for that

puri^ose is vahd. All receivershij) certificates are

valid. It remains to be ascertained the extent to

which theii' proceeds were lawfully used. The

bonds are admittedly due and must be paid from

the proceeds of sale. The sale was at public auction

and for the full upset price fixed by the coui*t. 'What

coidd this court do other than to dii'ect the lower

court to ascertain to what extent, if any. the pro-

ceeds of the receiver's cei-tificates were imlawfuUy

used? And wdl not that be met, in any event, when

the final accoimt of the receiver is settled? The
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accounts of the receiver have not yet been settled

and the receiver has not yet been discharged. The

appeal caused the delay. Does not this appeal

actually resolve itself into an attack by the inter-

venor, upon the final account of the receiver, before

that account is presented?

Upon page 73 (and elsewhere) stress is laid by

the intervenor upon the word "mechanics" as if it

were a baleful and suggestive word. It hai^x^ened

to be the word selected by Kirchen as expressing the

details of the course to be followed. Details had to

be arranged. Of course, the issuance of receiver's

certificates was part of the necessary j^rocedure and

these were discussed, just as they would have been

in the case of the intervenor 's hypothetical receiver-

ship. This certainly does not make the certificates

obnoxious.

We do not care to discuss the doctrine of "trustee

ex maleficio". We do not think it necessary or

material and the scant mention of it by the inter-

venor would indicate that he attaches little import-

ance to it. \Miether Cole's purchase price was paid

in bonds, receiver's certificates or in cash, all went

into the property and the expenses of the receiver-

ship. He bid at public auction as any other bidder

might have done, as the intervenor might have done

had he possessed the backing and the courage.
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ERROR OF THE DISTRICT COURT IN
DECREEING SALE FREE FROM

REDEMPTION
(Brief pages 74-75).

In our opinion this subdivision is devoted not to

what the law is, but to what the intervenor tliinks

it ought to be. We are satisfied with the exposition

of the question as contained in our former brief and

with the authorities there cited. The absence of

contrary authorities in either one of the intervenor 's

briefs further convinces us of the validity of our

position. We do not consider that the one case cited

bears upon the main i^oint. We admitted that

ordinarily a right of redemption could not be waived

in advance. What we claim is that because of the

waiver in the mortgage it appears that the parties

contracted under and with knowledge of the excep-

tion which we discussed.

QUESTIONS OF PUBLIC POLICY AND
PUBLIC INTEREST
(Brief pages 75-78)

.

We may owe the Court and counsel an ai)ology in

not having elaborated this in our opening brief to

a greater extent than we did. Mining has been con-

sidered in Nevada a public use for half a century.

We did not think this would be denied.

In 1875 a statute was enacted, which is found in
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the Nevada Statutes of 1875, at page 111. The

pertment section of this statute is as follows:

"The production and reduction of ores are of

vital necessity to the people of this State; are

pursuits in which all are interested, and from
which all derive a benefit; so the mining, milling,

smelting, or other reduction of ores are hereby
declared to be for the public use, and the right of

eminent domain may be exercised therefor."

The remainder of the statute was devoted to pro-

visions outlining how the right of eminent domain

was to be exercised. The constitutionality of this

statute was before the Nevada Supreme Court, in

Dayton Mining Company vs. Seawell, 11 Nev. 394.

The opinion is by Judge Hawley, who was later

Federal Judge in Nevada, immediately preceding

the late Judge Fanington. The Judge of one of the

State Districts had refused to entertain an eminent

domain petition of a mining company brought under

the act last described, because he considered it un-

constitutional. The matter before the Supreme

Court was a writ of mandamus to compel the Judge

to hear the case. The decision of Judge Hawley is

an exhaustive one. Practically every argument

against the validity of such a statute, wdiich has

been offered in any case brought in any state under

sunilar statutes, was made and was met in the de-

cision. Many cases are reviewed. The entire

opinion is most interesting, but we submit only the

following quotation from pages 409 and 410:
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"Mining is the greatest of the industrial pur-

suits in this state. All other interests are sub-

servient to it. Our mountains are almost barren

of timber, and. our valley lands could never be

made profitable for agricultural purposes except

for the fact of a home market having been created

by the mining developments in different sections

of the state. The mining and milling interests

give employment to many men, and the benefits

derived from this business are distributed as

much, and sometimes more, among the laboring

classes than with the owners of the mines and
mills. The mines are fixed by the laws of nature

and are often found in places almost inaccessible.

For the purpose of successfully conducting and
carrying on the business of 'mining, milling, smelt-

ing, or other reduction of ores,' it is necessary to

erect hoisting works, to build mills, to construct

smelting furnaces, to secure ample grounds for

dumping waste rock and earth; and a road to and
from the mine is always indispensible. The sites

necessary for these purposes are often times con-

fined to certain fixed localities. Now it so hap-

pens, or, at least, is liable to happen, that individ-

uals, by securing a title to the barren lands

adjacent to the mines, mills, or works, have it

within their power, by unreasonably refusing to

part with their lands for a just and fair compensa-

tion, which capital is always willing to give with-

out litigation, to greatly embarass if not entirely

to defeat the business of mining in such localities.

In my opinion, the mineral wealth of this state

ought not to be left undeveloped for the want of

any quantity of land actually necessary to enable

the owner or owners of mines to conduct and carry

on the business of mining. Nature has denied to

this state many of the advantages which other

states possess; but by way of compensation to her

citizens has placed at their doors the richest and
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most extensive silver deposits ever yet discovered.

The jjresent prosperit}^ of the state is entirely due
to the mining developments already made, and the

entire people of the state are directly interested

in having the future developments unobstructed
by the obstinate action of any individual or
individuals."

This same statute and same question were before

the Supreme Court of Nevada four years later in the

case of Overman S. M. Company vs. Corcoran, 15

Nev. 147, and again Judge Hawley delivered the

opinion. The Court was asked to reverse its former

holding, but refused to do so, saying:

"This question was discussed at length in Day-
ton vs. Seawell and without agam attempting to

review the authorities it is enough to say that we
are satisfied that the reasoning of this Court in

that case is sufficient to justify the conclusion
there reached that the act in question is constitu-

tional."

While the statute of 1875 is not the one quoted in

our opening brief it was, in effect, the statute out-

lining the practice in connection with mining as a

public use, and the i)art of it which we have quoted

is the equivalent of Section 2456 mentioned in our

first brief.

Still again the same question arose in the case of

Goldfield Consolidated Mining & Transportation

Company vs. The Old Sandstorm Annex Gold Min-
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ing Company, 38 Nev. 426; 150 Pac. 313. In that

case both statutes were refeiTed to. Again the

Supreme Court of Nevada upheld mining as a public

use. Concerning the two Nevada cases above cited

the Court said:

"Substantially the same question here involved

has been passed u]3on by this Court in two cases,

the opinion in both cases having been written by
Mr. Justice Hawley. The question was so ably

discussed by that eminent jurist that it seems to

us a bare reference to them should suffice."

In that case, however, the Court had previously

quoted from two Federal Supreme Court cases,

namely,

Clark vs. Nash, 198 U. S. 361; 49 L. Ed. 1085; 4

Aim. Cases 1171.

Highland Boy G. M. Company vs. Stricldey, 200

U. S. 527; 50 L. Ed. 581; 4 Ann. Cases 1174.

The two Federal cases are very enlightening.

Both went up from the State of Utah where condi-

tions were very similar to those of Nevada, Utah,

however, having somewhat the better of Nevada in

natural advantages; from which it follows that the

rules laid down should be even more liberally con-

strued in favor of a public use in Nevada. The first

case involved the constitutionality of a statute per-



72

mitting an individual land owner to condemn land

of another individual in order to bring water for

irrigation purposes upon liis own land. Among
other things the Court said:

"Where the use is asserted to be public, and the

right of the individual to condemn land for the

puii30se of exercising such use is founded upon or

is the result of some peculiar condition of the soil

or climate, or other peculiarity of the state, where
the right of condemnation is asserted under a state

statute, we are always, where it can be fairly done,
strongly inclined to hold with the state courts,

when they uphold a state statute providing for

such condemnation. The validity of such statutes

may sometimes depend upon many different facts,

the existence of which would make a public use,

even by an individual, where, in the absence of

such facts, the use would clearly be private. Those
facts must be general, notorioiTS, and acknowl-
edged in the state, and the State courts may be
assumed to be exceptionally familiar with them.
They are not the subject of judicial investigation

as to their existence, but the local courts know
and appreciate them. They understand the situa-

tion which led to the demand for the enactment of

the statute, and they also appreciate the results

upon the growth and prosperity of the state, which
in all prol)ability would flow from a denial of its

validity. These are matters which might ]:»roperly

be held to have a material bearing upon the ques-
tion whether the individual use proposed might
not in fact ])e a public one.

* * -x- * * *

"These, and many other facts not necessary to

l:>e set forth in detail, but which can easily be
imagined, might reasonably be regarded as ma-
terial upon the question of public use, and whether
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the use by an individual could be so regarded.

With all of these the local courts must be presumed
to be more or less familiar. This Court has stated

that what is a public use may frequently and
largely depend upon the facts surrounding the

subject, and we have said that the people of a state,

as also its courts, must in the nature of things be

more familiar with such facts and with the neces-

sity and occasion for the irrigation of the lands,

than can any one be who is a stranger to the soil

of the state,*^ and that such knowledge and famili-

arity must have their due weight with the state

Courts.
'

'

The second case was strictly a mining case, where

a mining corporation sought to maintain an aerial

bucket line across a placer mining claim of certain

individuals. From it we quote,

"The question thus narrowed is pretty nearly

answered by the recent decision in Clark v. Nash,

198 U. S. 361, 4 A & E Ann. Cas. 1171. That case

established the constitutionality of the Utah
statute, so far as it permitted the condemnation of

land for the irrigation of other land belonging to

a private person, in pursuance of the declared

policy of the state. In discussing what constitutes

a puJDlic use it recognized the inadequacy of use

by the general public as a universal test. While
emphasizing the great caution necessary to be

shown, it proved that there might be exceptional

times and places in which the very foundations of

public welfare could not be laid without requiring

concessions from individuals to each other upon

due compensation which under other circum-

stances would be left wholly to voluntary consent.

In such unusual cases there is nothing in the Four-
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teentb Amendment which prevents a state from
requiring such concessions. If the state constitu-

tion restricts the legislature within narrower
bounds, that is a local affair, and must be left

where the state court leaves it in a case like the one
at bar."

Even the case cited by the intervenor upon page

78, Rindge vs. County of Los Angeles, 262 U. S. 700;

67 L. Ed. p. 1186, while holding, as asserted by the

intervenor, that whether a use is public or private is

ultimately a judicial question, recognized the bear-

ing of local conditions upon that question and said:

'

' The nature of a use, whether public or private,

is ultimately a judicial question. However, the
determination of this question is influenced b.y

local conditions and this Court, while enforcing
the Fourteenth Amendment, should keep in view
the diversit}" of such conditions and regard with
great respect the judgments of state Courts upon
what should be deemed proper uses in anv state.

Fallbrook Irig. Dist. v. Bradley, 164 U. S. 112, 158,

160, 41 L. Ed. 369, 385, 389; 17 Sup. Ct. Rep. 56;
Ilairston vs. Donville & W. R. Co. 208 U. S. 598,

606, 607; 52 L. Ed. 637, 640, 641; 28 Sup. Ct. Rep.-

331; 13 Ann. Cases 1008."

The cases cited by intervenor (pages 77-78) may
be briefly reviewed.

Associated Pipe Line Company vs. Railroad Com-

mission, L. R. A. 1918-C, 849, is an entirel}^ different

type of case. It is one of a large number where, in-

stead of confeiTing a right of public use, the Legis-
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lature sought to submit an essentially private cor-

poration to the dominion of the State Railroad Com-

mission. It was held that this could not be done.

Walker vs. Shasta Power Company, 160 Federal

856, was a case in which the Court held that where

there was any doubt upon the question of public use

the Legislative enactment controlled.

Consolidated Channel Company vs. Central Pacific

Railway Co. 51 Cal. 269, is in point, but so at variance

with the cases cited by us that it need not be con-

sidered.

Shasta Power Company vs. Walker, 149 Federal,

568, was a case which was decided in favor of the

public use.

From the foregoing vv^e think this Court will agree

with us that mining in Nevada is a public use and

being such is entitled to all of the liberality accorded

public service corporations wherever applicable to

this case.

Knowing the statutes and decisions of this state

and the uniform attitude of Nevada toward mining,

it is not strange that Judge Norcross applied his

knowledge in this case. We do not, however, agree

with the intervenor that, "this was the controlling

distinction in the mind of the lower Court in decree-
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ing a foreclosure in this case." (Brief p. 79).

It will be noted that Judge Norcross said "We
are dealing with a precious metal mine and not the

ordinary commercial or industrial entei"[3rise."

What we think the Judge had largely in mind was

the natural distinction between the two classes of

enterprises. The future of an industrial or com-

mercial entei"[3rise can be reasonably appraised. Its

volume of business, its cost of operation, its market

value, all are subject to reasonable estimation. Its

future over a period of months can be reasonably

charted. Whether certain acts of a Board of Direc-

tors are reasonable or unreasonable can be reviewed

with fair accuracy. None of these conditions apply

to a mining company, particularly one such as the

defendant in the fall of 1927, with its paying ore

bodies exhausted, its treasur}^ depleted and groping

in the dark for new values. No one could see into

the ground, no one could determine whether success

or failure would be encountered. For several years

the mine had been a heavy loser. The prospect was

that it would continue to be. It was thought that

it would cost a million dollars to rehabilitate it.

These are the considerations which we believe Judge

Norcross had in mind. We do not wish to be taken

as criticising what was said by the Judge, nor his

right to apply to the case the public use statute of

Nevada. We heartily approve what he said. We
are merely, in opposition to the intervenor's attack,
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expressing what we think the Judge actually in-

tended to announce. In what we have said we think

we are substantiated by some further language

which the intervenor did not quote, and which we

now submit. It is taken from the transcript in case

No. 5937, pp. Ill, 112.

"As I have intimated heretofore, Courts, at least

of this state, will take judicial knowledge of the

mining history of the state; they will take judicial

knowledge that men have expended vast sums of

money under the best of engineering advice, and
have subsequently determined that the advice was
wrong. No one can see into the ground. No one

can determine what future development work will

show. They can act upon their best judgment and
upon the best advice of mining engineers. We
have had the example on the Comstock in recent

years of several million dollars invested, undoubt-

edly under the best mining engineering advice and
mining knowledge.'^

This language immediately precedes the second

quotation upon page 69 of the intervenor 's reply

brief.

We want to quote some further language of the

Court, used at the same time, and found upon page

113 of the same transcript. It follows language

quoted earlier in this brief to the effect that the

Court would be more impressed if stockholders had

shown some interest in the litigation. The Court

then said:
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*'I want to make myself thorouglily clear in con-

nection with the stockholders. The Court is im-
pressed that in any case the rights of the stock-

holders ought to he x3rotected, just as far as a Court
can possil)!}^ go. I think we can almost take
judicial knowledge of the fact that it is almost
impossible in cases of this kind to get substantial

cooperation from stockholders among themselves.
Notwithstanding the charge that is made in the
petition of the intervenor, intimating fraud on the

part of the directors there is testimony here that
it was suggested, I think by Mr. Schwab, that some
provision be made to take care of the stockholders,

and that Mr. Mitchell gave his legal opinion—

a

matter which I have never investigated myself

—

that that could not be done."

We also want to quote the following testimony of

Mr. Cole found upon page 109 of the same transcript

:

"I would not commit myself to any proposition
whereby the stockholders can go and raise the
money to repurchase the property after a sale. If

proj^er representatives of sliareholders appear at

the sale and will bid the amount of money that I
will bid, I will be very glad to turn the i^roperty
over to them. I will be glad to co-operate with
them, but I would want to know who my partners
are, what they are, and what they propose to do
and all about it.

"I am willing to purchase the property for the
outstanding bonds, the expenses of the receiver-

ship and of the foreclosure, plus the authorized
receiver's certificates. There may be some addi-

tional funds expended by Mr. Kirchen and myself
in the nature of travelling expenses. I have tried

to be helpful in this matter, therefore it has cost

money, and it has all come out of our pockets.
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"When I became interested in this property it

was in a perilous condition. It still is in a perilous

condition. It needs prompt, active work, and a

tremendous amount of additional development

over and above what the court is now pcuiiiitting

to be done. I don't want to undertake develop-

ment work unless I know that we own the prop-

erty; and in my judgment the property is seriously

handicapped if the sale is made under any other

basis except that without redemption."

We think there can be no doubt that this frank

statement of Mr. Cole naturally impressed the court

with the desirability of a sale without redemption,

if such a sale were sound, as a matter of law, for,

shortly following this testimony, the court said

(Trans. Case 5937, p. Ill),

"Yes, that is the most important matter; that is,

that the mine be operated, carried on, the pumps
worked, until such time as the mine can itself be

put upon a paying basis. Now whether that can

be continued on as a receivership, if there is a

right of redemption, presents, I think, serious

questions to the Court."

We have discussed the possible reasons of Judge

Norcross for holding as he did, because they were

presented by the intervenor and because of a desire

to be as helpful as possible to this court. After all,

the material question is not, why did Judge Norcross

decide as he did, but did he decide according to the

evidence and the law'? We submit that he did. We
also submit that, to whatever extent it is here
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applicable, or was applied by Judge Norcross, the

mining industry, in Nevada, is a i^ublic use and

entitled to all the privileges attending a public use.

THE CHARGES OF FRAUD WERE SUS-

TAINED BY THE EVIDENCE
(Brief pp. 80-88).

We will first review the cases cited.

Stewart vs. Larson, 298 Fed. 223, is not remotely

in point. It is a case in which the directors of an

insolvent corporation took a mortgage to themselves

to secure an antecedent liability.

Covington & Lexington Railroad vs. Bowler, 72

Ky. 468 (Brief p. 83). Part of the first syllabus suf-

ficienth^ distinguishes this case:

'*A director of a railroad company purchased
the railroad belonginii: to his corporation, at a ju-

dicial sale thereof, without the consent of the cor-

poration, and without the permission of the chan-
cellor ))y whom the sale was ordered, HELD, that

The cor^Doration has a right to have its road sur-

rondorod to it upon placing the director who pur-

chased in statu quo."

N. Y. Medical College vs. Dicffenbach, 125 Misc.

N. Y. 698: 211 N. Y. S. 799.
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It would be strange, indeed, if the industry of

counsel were not able to produce some cases in which

fraud was alleged, proven and judgment given plain-

tiff. At page 803 N. Y. S. the court says:

"Upon the state of facts here revealed, which in

most respects is undisputed, it would seem axio-

matic that the plaintiff is entitled to the relief

sought***".

If the facts were undisputed we do not see how

the court, upon those facts, could have decided

against the plaintiff. A fraudulent, self-serving

conspiracy of a most vicious type was presented.

And yet, in this case, the court said:

"Any debts of the plaintiff, in the way of

principal, which the defendants have paid, must
be charged to the former***."

Even in this flagrant case, the court recognized

that the guilty parties must be put in statu quo.

Upon page 86, the intervenor seeks to avoid the

applicability to this litigation of the case of Land

Title Company v. Asphalt Co. 127 Fed. 1. He says,

"The trustee-creditor there was not a director

of the defendant and the relation of the parties

litigant is entirely dissimilar."

In our case the trustee is not a director. In that
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case as well as in ours the trustee was charged with

being in fraudulent collusion with the bondholders.

The ''conspirator" trustee had funds in its hands

with which it could have paid the interest, but de-

faulted and brought suit. The defendant was sus-

tained by the court. There are so many analogies

to our case that the entire opinion is well worth

reading. The defendant consented to the appoint-

ment of a receiver. The contention was made that

the trustee was not impartial. It was claimed that

the suit was premature. The reorganization plan

was attacked as part of the fraud. The case bristles

with analogies.

Upon page 85 it is sought to distinguish Conti-

nental Bank vs. Allis Chalmers, 200 Fed. 600, by

saying that it "is not a case where all the managing

officers of the corporation were themselves creditors

or considering that situation." 1st, What difference

does that make? 2nd, In the present case, three

directors. Brown, ^litchell and Rose did not own

bonds. 3rd, In stating the facts, p. 603, the Court

outlined one charge as.

HIThat defendant's officers, particularly its

President, are parties to 'this fraudulent and col-

lusive scheme and have agreed that the forer^losure

proceedings should not be opposed by them', and,

though funds are in their hands, they have not
endeavored to cure the alleged interest default
on their bonds."
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This quotation shows the complete analogy which

the case presents. If we substitute "Schwab" for

*' 13resident", it reads like one of the inters^enor's

own allegations.

We dislike to burden this brief with further ex-

tended quotations and hope the Court will find time

to read not only the whole opinion in the case last

cited, but the statement of facts as well. We have

selected our cases with painstaking care, have read

them ourselves, and all will bear out our statements

of them. The Court may note that extremely few

of our cases are criticized by counsel.

There is, however, one part of the last mentioned

opinion which we cannot forbear emphasizing:

''The complainant's right to institute this suit

under the authority granted by the trust deed, to

be exercised upon default of the defendant in the

payment of the debt secured, is not assailed. The
actual existence of the default is not denied.

Neither the defendant company, nor the herein

defendant receivers in whose custody its property
now rests, and who as officers of this court are

charged with its protection challenge the suit. If,

in such situation, a stockholder is ever allowed to

intervene and to frustrate the complainant trustee

in further prosecution of the suit, he must dis-

close a situation so clear as to leave no fair doubt

respecting the course to be pursued. In the

present case it would mean a showing not only of

assets sufficient to pay the debt, but also, that,

because of fraud and collusion, and their conse-
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quent injustice, the court cannot hesitate to direct

the application of such assets toward the payment
of the debt. Not only this, it must appear that,

through such payment, the restored status will be
such as to afford no just ground for complaint to

the trustee, the bondholders, the defendant, or
any other parties interested."

Cont. Bank vs. AUis Chalmers 200 Fed. 600, 613.

Does not this language afford a test which com-

pletely answers every question in this case? Sup-

pose (assuming such a remedy would lie) that a

stockholder, learning of the expressed intention to

default, had, in November of 1927, brought a man-

datory injunction suit to compel the corporation to

pay the interest maturing January 1, 1928. Suppose

that there had then been introduced in evidence

every fact which has appeared in this case. Would
any court, considering the depleted condition of the

liquid assets, two years and a half of heavy losses,

the absence of paying ore bodies, the ruin of the

mine by flooding if it were shut down, and the post-

ponement of all remedies of bondholders until Sept.

1, 1928, ever have assumed to substitute its judg-

ment for that of the directors and have issued the

injunction?

Extended further discussion of the fraud question

would be but repetition. We tried to cover this com-

IDletely upon the oral argument. We do, however,

want finallv to correct anv doubt about the number
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of bonds held by Mr. Cole, by quoting his own testi-

mony, hitherto overlooked. It is taken from the

Transcript of Case 5937, at page 108:

"Mrs. Cole and I own a total of something over
$36,000 worth of bonds."

We also wish to refer to Mr. Cole's testimony,

quoted a few pages back, near the conclusion of our

discussion under the heading, "Questions of Public

Policy and Public Use."

Is there anything in that frank testimony to indi-

cate a grasping conspirator'? Mr. Cole stated what

sum he was willing to bid for the propert}^ He com-

mitted himself, under oath, to the promise, a stipu-

lation in open court, that if proper representatives

of the stockholders were willing to bid this amount

he would give them the right of way. He also indi-

cated that he would carry on with them, if satisfied

with them and with their plans; which reservation

was but a natural business precaution. Finally he

explained the perilous condition of the property and

the necessity for a prompt sale without redemption.

The intervenor would probably call this statement

a "self serving declaration." But it is notable that

the testimony was given upon motion to sign the

decree and for order of sale bv the receiver. It was
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a month and a half after the case had been decided

in favor of the complainant, and there had been a

finding against all charges of fraud. It was given

when there was no occasion for Mr. Cole to defend

any i^ast conduct, or to make any concession to

stockholders. Yet, under such conditions, instead

of showing liimself, dogmatic, grasping, determined

to secure the mine at all costs and hazards (as the

intervenor contends), we find him willing to turn

the bidding over to the stockholders, if they can

finance themselves, and even to go in with them, if

they show the proper spirit.

It seems to us that this quiet, serene, friendly

testimony, given considerably after the close of a

tempestuous case, a case in which the integrity of

Mr. Cole and his closest friends had been severely

attacked, permanently refutes every question of

fraud and seals the discussion for all time. When
the mine is actually within the grasp of the man
whose highest ambition, so it is charged, was to steal

it from the stockholders, he tells them that if they

will bid, just what he and his associates have put

into it, they may have it. With the collapse of this

charge, all fraud charges must fall, for they are all

directed at a plan to culminate in the possession of

the mine. We come back to the finding of the trial

court that there was no fraud and that the directors

"exercised sound business judgment and acted
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within the scope of their authority." (Tr. p. 140).

Respectfully submitted,

DAVIS, POLK, WARDWELL, GARDINER &

REED and T. O. FITZ GIBBON, New York

City, and AYRES, GARDINER & PIKE, Reno,

Nevada,

By W. M. GARDINER,
Attorneys for Complainant, Appellee.

COOKE, STODDARD & HATTON, Reno, Nevada

By H. R. COOKE,
Attorneys for Defendant, and Receiver,

Appellees.

THATCHER & WOODBURN, Reno, Nevada

By GEORGE H. THATCHER,
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PAGE

Statement ^

With great deference, it is submitted that this court

has fallen into grave error in the interpretation,

effect and application which it has ascribed to the

maxim that "He who seeks equity must do equity."

There are a number of reasons why this is so 6

As a matter of law, we submit the facts in this case

required a finding that the acts of the Board of

Directors, which inured to their own benefit and

precipitated the foreclosure, were a breach of their

fiduciary obligations. The authorities cited in our

opening and closing briefs, we earnestly submit,

permit of no other conclusion. In particular we

wish to invite the court's attention to the prin-

ciples and authorities cited in our opening brief

at pages 18-20, 32 and 42-3 12

This court in its opinion has commented upon several

matters—alleged acts of omission and commission

on the part of intervening stockholders, as dis-

tinguished from the directors—in such a way as to

give the impression that it is grounding its affirm-

ance thereon 1^



TABLE OF CASES AND AUTHORITIES CITED.

PAGE

Angle V. Chicago, 151 U. S. 1 17

10 Cal. Juris., Sec. 51, page 511 8

10 Cal. Juris. 515 9

21 C. J. 175, Section 152 10

21 C. J. 176, Section 153 8

21 C J. 178, Section 157 9

21 C J. 179, Section 161... 7

21 C. J. 400, Section 421 7

Clark V. Millsap, 197 Cal. 765, 783 9

Drury v. Cross, 74 U. S. 299, 19 L. Ed. 40 16, 22

Hibernia S. & L. Society v. Ordway, 38 Cal. 679, 683... 9

Neblett v. McFarland, 92 U. S. 101, 23 L. Ed. 472 11

Pan American Pet. Co. v. United States, 9 Fed. (2d)

761 6

Patterson v. Blackburn, 47 Cal. App. at page 368 18

Peak V. Peak, 137 Am. St. Reps. 649 7

Pomeroy's Equity Juris., Vol. 1, Sec. 385 10

Pomeroy's Equity Juris., Vol. 1, Sec. 386, page 718-... 9

Pomeroys Equity Juris., Vol. 1, Sec. 391, page 728 9

Puterbaugh's Chancery Pleading and Practice (1929),

Vol. 1, Sec. 17, page 741 9

Puterbaugh, Chancery Pleading and Practice, Vol. 1,

Section 3774 12

Twin Lakes L. & W. Co. v. Dohner (6th C. C. A.),

242 Fed. at page 402 8

Vallery v. Denver & R. G. R. Co. (8th C. C. A.), 236
Fed. at page 181 6, 17



No. 5936-5937.

IN THE

United States

Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

Will Friedrichsen,
Appellant,

vs.

Guaranty Trust Company of New
York, a corporation, as Trustee,

Tonopah Extension Mining Com-

pany, a corporation, and John Kir-

chen, Receiver,
Appellees.

PETITION FOR REHEARING.

To the Honorable Circuit Court of Appeals of the United

States, in and for the Ninth Circuit:

The intervener very respectfully petitions this court for

a reconsideration of the two appeals in the above entitled

cause, upon the ground that this court has by its decision

committed error, manifest upon the face of the opinion,

and held contrary to the decisions of the Supreme Court

of the United States and to other Circuit Courts of

Appeal.

Intervenor respectfully prays the indulgence of this

court in the presentation of this petition both because of
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the inherent importance of this Htigation and the funda-

mental principles of law which it is believed have been

incorrectly decided.

The grounds of the court 's opinion are succinctly set

forth on pages 9 and 10 thereof. In substance, they are

these

:

"In the absence of such repayment or tender, the

offer of the stockholder on behalf of the corporation

to do or have equity done by the corporation to the

bondholders who advanced this money would require

the sale of the corporate property. * * * There-

fore, the oifer to do equity, as a condition of invali-

dating the mortgage, was in effect a consent to a sale

of the property * * *. To repeat, the intervener

acting for the corporation, must either tender or pay

or offer to have the corporation pay, the interest in-

stallment due January 1, 1928, as a condition of

avoiding the acceleration of the principal of the mort-

gage, and may in that case stand upon the terms of

the mortgage and bonds which tix the time for the

return of the borrovred money, or must as a condition

of avoiding the mortgage and the bonds for fraud,

pay or tender the amount loaned thereon * * *

In either aspect of the case the decree appealed from
and the order of confirmation of the sale thereunder

thus did no more than equity required of the inter-

vener even if he had sustained his allegations of

fraud. Having failed to establish fraud in the exe-

cution of the mortgage, he cannot avoid the effect of

the failure of the directors to pay an installment of

interest due on the mortgage without doing equity to

the bondholders. No tender has been made by the

intervener of this money or any part of it."

This court has thus clearly treated the matter from the

two standpoints, namely : ( 1 ) of avoiding the mortgage

for fraud in its execution; and (2) of preventing the

acceleration of maturity of the principal of the mortgage



—5-
(by recognizing its validity and standing upon its terms)

because of the fraudulent default in the payment of an

interest installment. The same conclusion has been reached

in both instances: that the offer to do equity, in the

claimed absence of a tender, was a consent to or required

the sale.

On the tirst proposition, this court has expressly held

that there was a failure to establish fraud in the execution

of the mortgage; on the second, assuming that the inter-

vener sustained his allegations of fraud in respect to the

wilful default in the interest payment, it has construed the

tender to do equity as excluding a tender of the interest

and as constituting a consent to and requirement of sale.

Inter\-enor upon appeal has rested his case upon the

second proposition, rather tlian upon the mortgage's in-

validity, but the court has stopped at the threshold of the

question of fraud so presented. It has not considered or

decided the same, excepting possibly inferentially. It has

doubtless deemed such question immaterial, in the face

of the alleged lack of tender and the assumed compulsion

of doing equity only by way of sale. No authority is cited

in the opinion of this learned court for the conclusion

reached. W'e desire to address ourselves to the point so

made by this Honorable Court, to the end that, if the same

be found fallacious, a determination may be had of the

points urged as grounds for reversal on their merits.

With great deference, it is submitted that this

COURT HAS FALEX INTO GRAX'E ERROR IX THE INTERPRE-

TATION, EFFECT AND APPLICATION WHICH IT HAS

ASCRIBED TO THE MAXIM THAT "HE WHO SEEKS EQUITY
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MUST DO EQUITY." ThERE ARE A NUMBER OF REASONS

WHY THIS IS SO.

Preliminarily, we may call the court's attention to the

decision of this court in the case of Pmi American Pet.

Co. V. United States, 9 Fed. (2d) 761, wherein this court

held as follows:

"We are unable to affirm the court below in hold-

ing that the United States, in order to obtain the

relief which it sought, is required to credit the de-

fendants with the sums which they expended under

the leases and contracts, and in holding applicable

to the case the maxim that he who seeks equity must
do equity. That maxim is as old as equity itself and
is of almost universal application. It means that he

who seeks the aid of an equitable court subjects him-
self to the imposition of such terms as the settled

principles of equity require. But the maxim is only

a guiding principle and not an exact rule governing
all cases."

I.

The complaint in intervention offered to do equity.

This was the equivalent of a tender to pay whatever in-

terest or other sums the court should require as a condi-

tion to denying a foreclosure decree to the complainant,

—

if indeed such a tender were necessary at all in this equity

proceeding.

Vallery v. Denver & R. G. R. Co. (8th C. C. A.), 236

Fed. at page 181

"This is not a case where equity would require the

plaintiff to make a tender in money of the amount
paid by the Denver & Rio Grande at the foreclosure

sale of the stock. Fraud is alleged, and the plain-

tiff is an officer of the court seeking to obtain prop-

erty belonging to the Midland Company for the bene-
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fit of its creditors. To require the plaintiff to make
a tender might defeat the action. When a plaintiff

seeks to set aside a transaction for fraud it is not

necessary or his duty to tender any sums which it

may appear that the parties guilty of the fraud have

disbursed. The complaint offers to do equity and
the zvhole case being before a court of equity^ if tlte

plaintiff is granted any relief the court at the same
time may make the granting of the same conditioned

upon the doing of equity by the plaintiff to defend-

ants. Just what form the relief will take if any is

granted will depend upon the facts when they appear.

It is sufficient now to say that the facts pleaded en-

titled the plaintiff to a hearing as to their truth."

21 C. /. 179, Section 161:

"An actual tender is not essential to equitable re-

lief where the party offers to do equity in his bill."

21 C. J. 400, Section 421

:

''There are authorities holding that since this

maxim is not one of pleading but pertains only to

the administration of the relief to be awarded, such

offers are not necessary, or that at any rate mere
general offers will suffice."

Peak V. Peak, 137 Am. St. Reps. 649:

"It is finally insisted by counsel for respondent that

the bill states no equity because appellants did not

tender to the respondent the amounts due by each of

them on said notes.

This insistence is untenable, for the reason that in

equity the rule is, if the bill contains a general offer

to do equity in conformity to the decree of the Chan-

cellor, that will suffice without making an actual

tender.

'* * * If the case were at law the contention

would be sound beyond question; but it is in equity

and the better doctrine seems to be that under a
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bill (good otherwise) containing a general offer to

do equity, the Chancellor, as the price of his decree,

may let conscience have full play in doing her perfect

work in disentangling the relations of the parties and
in placing them where they were before as nigh as

may be.'
"

Twin Lakes L. & IV. Co. z: Dohner (6th C. C. A.), 242

Fed at page 402:

"It (the bill of complaint; does not tender back

possession or in terms offer to do so in connection

with the desired decree of rescission. It is clear

enough that the case lacks that actual return or

tender of the property received which is normally an
essential prerequisite to an action at law to recover

the consideration paid; but the same rule does not

apply to an action in equity. By such an action in

equity the plaintiff brings the controversy into court

and must undertake to perform whatever conditions

the court may decide to be equitable, if it eventually

declares the right of rescission.''

II.

The maxim in question can only be invoked as against

a plaintiff who seeks affirmative relief. It cannot be in-

voked as against a defendant setting up a matter of de-

fense. In this case the intervener has merely set up de-

fenses which should have been set up by the defendant

corporation. Hence it is not true that the intervenor is

an "actor" in the sense in which that term is used

when invoking the equitable maxim quoted.

10 Cal. Juris., Sec. 51, page 511.

21 C. y. 176, Section 153:

**It is not available as against a defendant, although

seeking relief by cross bill where the relief prayed
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for is only incidental to the defeat of plaintiff's

claim."

Pomeroy's Equity Juris., Vol. 1, Sec. 386, page 718:

"The principle only requires the plaintiff to do
equity."

Attention may here be called to the recent work of

Puterbaugh's Chancery Pleading and Practice (1929),

Vol. 1, Sec. 37, page 741, where the author in treating

of the maxim under consideration recognizes that it is

applicable only

"where one is not defending against a claim but is

seeking affirmative relief to which as a condition

precedent it is essential that he tender an amount
due."

III.

The maxim cannot be called to the aid of a complain-

ant who himself is guilty of fraud.

10 Cal. Juris. 515;

Hibernia S. & L. Society v. Ordway, 38 Cal. 679,

683;

Clark V. Millsap, 197 Cal. 765, 7^3.

21 C. /. 178, Section 157:

"The maxim that he who seeks equity must do
equity will not be applied in favor of one guilty of

actual fraud. * * * In such case the maxim
that he who comes into court must come with clean

hands is applicable and controls."

See, also:

Pomeroy's Equity Juris., Vol. 1, Sec. 391, page 728.
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IV.

The requirement to do equity is proper only where it

is sought to destroy security or to invaHdate obHgations.

The intervenor's position on appeal in this case has not been

that the mortgage should be voided, or that the complain-

ant should not eventually be entitled to receive the whole

amount of the principal and unpaid interest thereunder.

It has merely been limited to preventing the complainant

proceeding in the present case from taking advantage of

the wilful default in the payment of interest, leaving the

complainant free at proper times and in proper ways to

pursue the property which stands security for the payment

of all unpaid principal and interest on the mortgage in-

debtedness, as the court may determine, if same remain

unpaid.

Pomeroys Equity Juris., Vol. 1, Sec. 385.

V.

The offer to do equity cannot operate as a consent to

foreclosure and sale, since that is the very thing that the

intervenor was seeking to prevent because of the uncon-

scionable and inequitable procedure of the directors-cred-

itors of the defendant company, and would nullify all of

the foregoing unquestioned and unquestionable rules gov-

erning the meaning and effect of the maxim in question.

21 C. /. 175, Section 152:

"The party seeking relief is not required to sacri-

fice his own rights."

Finally, that such construction is subversive of the

true spirit and purpose of this maxim is demonstrated by

the decision of the United States Supreme Court in Neb-
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left V. McFarland, 92 U. S. 101, 23 L. Ed. 472, wherein it

is held:

''In cases of this character the general principle is,

that he who seeks equity must do equity; that the

party against whom relief is sought shall be remitted

to the position he occupied before the transaction com-

plained of. The court proceeds on the principle that,

as the transaction ought never to have taken place,

the parties are to be placed as far as possible in the

situation in which they would have stood if there had

never been any such transaction."

A foreclosure is the effectual consummation of the trans-

action sought to be set aside. This maxim requires a

restoration of the status quo ante—no default and no fore-

closure; not the very thing which the fraud itself sought

to accomplish. To the end that both parties to the trans-

action may be restored to their original position, the true

effect of the maxim in question therefore is: 1st, as to the

complainant, that the offer to do equity necessarily includes

a tender of whatever in equity may be justly decreed to be

due to it; and, 2nd, as to the defendant corporation and

its stockholders defending on its behalf, that they be exon-

erated and relieved from the default and foreclosure. To

hold otherwise, is to use this salutary equitable principle to

aid in the consummation of a fraud.

For the foregoing reasons and under the authorities

cited and quoted from, the intervenor maintains that the

decision of this court affirming the propriety of suit and

foreclosure, and the decree of the lower court to that

end, because of the alleged failure to make a tender of

the interest installment, is erroneous.
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In the language of the learned author of Chancery

Pleading and Practice, previously cited

—

"The technical rules governing principles of tender

in actions of law are manifestly not applicable to

the circumstances of suits in chancery, and a court of

chancery is not bound by any fixed rules on this

subject by which it will allow the substantial ends

of justice to be perverted or defeated by the omission

of an unimportant or useless act which nothing but

the merest technicality would require."

Puterbaugh, Chancery Pleading and Practice, Vol.

1, Section 3774.

As A MATTER OF LAW, WE SUBMIT THE FACTS IN THIS

CASE REQUIRED A FINDING THAT THE ACTS OF THE BOARD

OF DIRECTORS, WHICH INURED TO THEIR OWN BENEFIT

AND PRECIPITATED THE FORECLOSURE, WERE A BREACH OF

THEIR FIDUCIARY OBLIGATIONS. ThE AUTHORITIES CITED

IN OUR OPENING AND CLOSING BRIEFS, WE EARNESTLY SUB-

MIT, PERMIT OF NO OTHER CONCLUSION. In PARTICULAR

WE WISH TO INVITE THE COURT's ATTENTION TO THE

PRINCIPLES AND AUTHORITIES CITED IN OUR OPENING

BRIEF AT PAGES 18-20, 32 AND 42-3.

The question of the good faith of the board of directors

of the defendant company is not to be resolved in their

favor on the theory that what they did was a matter com-

mitted to their discretion or a question merely of internal

policy. If it be true, as this court has indicated, that a

"crisis" in the affairs of the mining company had brought

about the secret meeting of the directors and two stock-

holders in October of 1927, then most assuredly it was

no ordinary routine question of management or business

policy which confronted them, but a question vital to the
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company and to its stockholders. The conclusion reached

at that secret meeting was likewise kept secret from the

stockholders. The attempted justification on the ground

of debts and alleged exhaustion of funds was abortive

because there were no debts justifying the action agreed

upon, and there were funds and assets which would per-

mit of the continued operation of the company for another

eight months.

Therefore the question squarely presented to this Hon-

orable Court is whether the conduct and agreement of the

directors and Mr. Cole to deliberately default and permit

of a foreclosure which would be to their benefit as cred-

itors, was not the placing of themselves in a position

where their personal interests would be in conflict with

their trust obligations and duties as directors and trustees

of the defendant company. If so, under the authorities

the slightest circumstances are sufficient to compel a

nullification of what they did.

Their good faith cannot be bolstered up by the ante-

cedent situation in reference to the issuance of pre-

ferred tock and expenditure of funds. The propriety

of the directors' conduct in that respect and the ex-

penditure of the funds is not at issue in this case. The

mere fact, if it be true, that the response of the stock-

holders was not as great as it is now claimed it should

have been in taking up preferred stock, is of no

moment, first, because the record shows that the presen-

tation of the matter to the stockholders by the directors

was not in a way to inform the stockholders that any

crisis existed and it was not thoroughly and effectively

followed up. The record, however, shows that there was



—14—

a very generous and prompt response by the stockholders.

The appellees cannot claim that because of their own

failure to more emphatically pursue the sale of the pre-

fered stock, the stockholders were then culpably indifferent

or continued to be indifferent about the bond issue. It

was largely underwritten by the directors before ever be-

ing offered to the stockholders. The bonds were ratified at

the meeting of January 10th, 1927, and on January 26th,

1927, only eleven days later, the secretary advised that they

had "all been subscribed for." [Tr. p. 468.] Finally, there is

no justification for the failure of the directors of this com-

pany, (1) to pay the interest; (2) to advise the stock-

holders of what they had done; (3) to inform the stock-

holders that if there were no method of refinancing found

and a wholehearted response by the stockholders within the

next six months foreclosure would be inevitable. In the

absence of such attitude and notice, the rank and file of

the stockholders of this company—^being ignorant of con-

ditions and the planned foreclosure—cannot with justice

or propriety be charged with indifference to the success-

ful continuance in operation of the defendant company.

Such failure to so act, coupled with the secrecy mani-

fested by the directors and the drastic action determined

upon by them, in our humble judgment, definitely and

decisively overthrows the fiction of their good faith, and

compels the application of the authorities that their con-

duct was at least such a breach of duty as to avoid the

taking advantage of the default they permitted.

The sufficiency of the evidence to justify the findings of

the District Court is implied in the opinion of this Hon-

orable Court, without discussion. In so far as factual
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considerations are involved, the opinion postulates the good

faith of Mr. Cole, in consummating the plans of the con-

trolling directors of Tonopah Extension. The record

abundantly demonstrates the existence of an agency rela-

tionship between Cole and the directors. Therefore, if it

be shown that the majority of directors were acting in

fraud of the rights of the corporation, as the evidence

completely did. Cole can stand in no better shoes than his

principals. He was furthermore a co-conspirator and

party to the fraud with them from its inception down to its

conclusion with the sale to himself. We submit that the

facts compel the conclusion of fraud, or at least construc-

tive fraud by reason of technical breach of trust obliga-

tions.

This court in its opinion has commented upon

several matters alleged acts of omission and com-

mission on the part of intervening stockholders,

as distinguished p^rom the directors in such a way

as to give the impression that it is grounding its

affirmance thereon.

1. We refer first to the statement in the opinion that

the intervenor advanced no plan by which the bondholders

could be repaid, and that no effort had been made to

meet the obligations growing out of the expenditures by

the receiver. To this we respond that had a plan been

offered beyond that which was suggested, as shown by

the record, it would have been futile and of no avail.

Certainly this court does not mean to hold that "Imd a plan

been evolved by the stockholders which was not acceptable

to the bondholders, tliat its nonacceptance woidd 4i<ive been

available as a defense to the foreclosure suit.
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As to no effort being made to meet the obligations in-

curred in the receivership, those expenditures were in fur-

therance of the fraudulent conspiracy and were originally

conceived as part of the mechanics then determined upon.

In this connection, we beg to quote from the language of

the United States Supreme Court in the case of Driiry v.

Cross, 74 U. S. 299, 19 L. Ed. 40, as follows:

''It is claimed that the sale at the Milwaukee Ex-

change, assented to by the corporation, conferred

rights on the purchasers of the bonds which cannot

be successfully attacked; but this claim is based on

the idea that the sale was for an honest purpose,

when, in fact, it was only part of a previously con-

certed plan to accomplish a fraudulent purpose. The
ceremony of this sale was a cheap way of showing

honesty and fairness, for it was very evident that an

advertisement to sell a large amount of the bonds

(having no market value) of an insolvent and aban-

doned railroad corporation would never attract the at-

tention of capitalists.

The scheme to acquire the property of this cor-

poration was, in its inception, fraudulent, and every

step in the progress of its execution was necessarily

stamped with the same character. There is nothing

in this record to mitigate the conduct of the defend-

ants, who purchased the Milwaukee and Superior

Railroad. They knew the road was abandoned ; the

company insolvent; the complainants unpaid for prop-

erty then in the possession of the corporation ; and
yet they combine with timid and unfaithful trustees

to get not only this, but all the property of the cor-

poration, and adopted a plan to carry out their pro-

ject, which resulted in raising the decree to an extent

that would necessarily prevent all fair competition.

The fruits of such an adventure cannot be enjoyed by
the parties concerned in it."

If therefore as the United States Supreme Court has

said, the sale in this case was but a step conceived in the
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inception of this fraudulent scheme to acquire the proper-

ties, and the receiver's certificates were also a part of the

mechanics to accomphsh that end, then under the decision

of the Circuit Court of Appeals for the Eighth Circuit

the moneys expended in connection with such certificates

need not be seriously considered, for

—

"When a plaintiff seeks to set aside a transaction

for fraud, it is not necessary or his duty to tender

any sums which it may appear that the parties guilty

of the fraud have disbursed."

Valtery v. Denver, 236 Fed. 181.

Furthermore, in obtaining leave of court to issue such

certificates, there was a wrongful use of the powers and

processes of the court, and nothing can be gained thereby.

Angle v. Chicago, 151 U. S. 1.

The alleged benefit gained by the stockholders, as a

result of the use of the money derived therefrom, is so

small and insignificant in comparison with the great loss

sustained by them in the sale of the mine, that it cannot

be availed of to overcome the fraud. At most, were it

deemed equitable to recognize the moneys thus spent, de-

spite considerations compelling a contrary conclusion, a

court of equity would make proper orders for their repay-

ment, but would most assuredly not feel impelled because

of such expenditure to affirm the fraudulent sale.

Even if the Receiver's Certificates are valid, as this

court seems to hold, that affords no reason, we submit,

for sustaining the decree for the foreclosure of the mort-

gage securing the bonds. The Receiver's Certificates had

not matured according to their terms at the time of the

trial and determination of this case in the lower court,
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and the foreclosure sale therefor was premature. The

repa\-nient of the moneys e\-idenced thereby is secured

by a first lien upon defendant's properties.

For a somewhat analogous situation, but equally invok-

ing the principle for which we contend, we cite Patterson

r. Blackburn, 47 Cal. App., at page 368. where the court

said:

*lt is contended on behalf of the appellant that the

plaintiff did not oflPer to do equity in her complaint,

and the court should at least have required the plain-

tiff to pay to the appellant the mone}* which the ap-

pellant ad\-anced to the plaintiff's husband. In other

words, that a court of equit)% determining on the ad-

mission of an unfaithful husband that he had de-

frauded his wife of her property- and had transferred

it to his partner in the entire wrong, should, as a
condition for the return of her owti property to the

wife, compel her to adjust the money arrangements
between those who had wronged her. This court

knows of no rule of equity which requh"es any such

adudication."

2. This court has stated that no reason is suggested

why the stockholders could not have purchased the prop-

erty at the time of sale. Here again we must point out

that such is not the remedy of the stockholders in a case of

this character, nor is it in fact any remedy at alL Are the

stockholders bereft of the aid of a court of equity to undo

the wrongful acts of its directors and relegated to an

opportunity- to bid in? Such bidding in would have

amounted to a recognition of the \'alidity of the receiver's

certificates, which more than doubled the amoimt of the

indebtedness. Any bid which the stockholders would have

made which ignored such receiver's certificates would have

been futile because less than the bid interposed by Cole.
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3. We believe that this court has overlooked certain

very essential and material facts shown by the record and

has failed to give proper weight to them. In particular,

no mention is made in the opinion of this court that the

meetings and plans and doings of the board of directors

and those in control of this company were kept an abso-

lute secret from its stockholders. There was no oppor-

tunity for them to join hands with the directors prior to

the institution of the foreclosure proceedings or to plan

for a refinancing by way of a stockholders' committee or

otherwise. The stockholders faced litigation with one of

the directors a receiver in charge of its properties. The

stockholders could do no more than to endeavor to defeat

the foreclosure action, and to register their objections and

protests throughout in an efifort to save their rights in the

premises. Yet the court, in commenting upon the fact that

the intervener did so object, states that it was his only

contribution.

Beyond this, the intervenor now stands accused of adopt-

ing a course which would wreck the mining property. We
say, without hesitation, that the intervenor, in combatting

what was then believed, and is still believed, to have been

a wrong perpetrated upon the intervenor and all stock-

holders, adopted in no single instance reprehensible tactics,

and his appeal to the courts was one made—and is still

made—with confidence that where there is a wrong there

is a remedy, and in the hope of saving for the corporation

and its stockholders this great mine. Nowhere in the rec-

ord is there any other position taken than that the court

should care for and preserve the mine. The objection

merely was to squandering money in exploratory and dis-

covery work, and to invalidate what was conceived to be an
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ingenious device for augmenting the indebtedness. When

appellees, in their efforts to belittle the position of the inter-

venor and divert attention, charged that he desired to

wreck the mining properties, they made no attempt to sup-

port that charge by any citation in the record. It was so

preposterous that this intervenor—conscious that he came

into court with clean hands—did not deem it worthy of

notice, and did not point out that it was wholly unsup-

ported and in fact contrary to the record. This Honor-

able Court, however, has perhaps unwittingly done a

grievous injustice to the mtervenor by its severe and

unmerited criticisms.

So far from being concerned with the preservation of

the property for bondholders, we submit that where a

proceeding is tainted with fraud, it is more important that

the corporation retain its assets than that they be delivered

over to a majority of its directors acting in a fraudulent

capacity. The concern of a court of equity will be to pre-

vent inequity and to preserve corporate assets for the cor-

poration. The theft of corporate assets completely de-

stroys the rights of a corporation and its 3500 stock-

holders.

Very respectfully we say to this Honorable Court that

it is not the intervening stockholder in a stockholders*

representative suit who is on trial, but it is the directors

and those in control of this company. Either their acts

were fraudulent or they were not fraudulent. This court

in stopping short of a consideration (except possibly infer-

entially) of that question, has apparently absolved them

from wrongdoing without a determination of the same

upon the merits, and has animadverted upon the alleged
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conduct of the inter\^enor. In all candor, we must say

that his almost single-handed efforts to thwart the wrong-

ful purpose of those in control of this company by an

appeal to the court on behalf of its very numerous stock-

holders, has left him and them without a decision upon the

one fundamental question upon which they relied.

When this court alludes to the matters above mentioned

and states that these things were a burden which was

justly upon the intervener, it leaves entirely out of con-

sideration the fact that none of these matters have any

proper place before this court in its determination of

whether there was a fraud or no fraud. Whether the

foreclosure was justifiable and valid is to be determined

by what was done up to the time of the institution of the

foreclosure proceedings. These other matters have been

more or less skillfully injected into this case by appellees

for the purpose and in the hope of diverting attention

from their own conduct. Was it the legal duty of the

interv^enor to do any one or all of these things in order to

successfully impeach the actions of the derelict board of

directors in this case?

It seems to us that the question presented must be ap-

proached from the standpoint of what the duties and obli-

gations of the directors, as trustees for the company and

stockholders, were, and whether they so misused or abused

their trust relation as to prefer themselves by their

willful failure to pay interest to themselves, as creditors.

No justification is made for the act of the directors in

failing to pay this interest except that possibly they could

not continue for another six or eight months. Yet in far

less time than that, preferred stock and bond issues for
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the raising of money had been issued in the history of this

very company. Non constat the financial difficulties would

have been overcome in another six months or adequately

provided for in that time.

4. The court in its opinion has stated in several connec-

tions that the mine was a worn-out and worthless mine.

Yet the court has overlooked the fact that five-sixths of

its area had not been developed (as to which redemp-

tion should have been allowed), and that the record

throughout showed that everything pointed to valuable

veins lying to the west. Even Mr. Cole's own testimony,

quoted in the opinion, is to the effect that he "believed it

to be a great property". However, the sale did not demon-

strate its worthlessness because that sale was made under

conditions so onerous and burdensome as in all probability

to preclude bids. (Driiry v. Cross, 74 U. S. 299.) This

point was raised under the second appeal, but is not con-

sidered.

Can the court conceive that these directors and the Cole

interests would have shown such zeal in acquiring $240,-

000 of a total of $265,000 of a bond issue, the security for

which was a worn-out mine—bearing in mind their intimate

knowledge of this mine and their great experience in

mining ventures? In their haste to see to it that the bulk

of these bonds were secured by themselves and the Cole

interests, the directors did not notify the stockholders that

the company had been granted the right by the Arizona

Commission to issue the bonds, nor that the special meet-

ing of stockholders had ratified the issue, nor that legal

opinion had been obtained as to their regularity and valid-

ity, but sixteen days after this meeting the secretary noti-
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fied a soctkholder buyer that the bonds had all been sub-

scribed.

WTiether the mine was of great value, or little value or

no value at all, it was the property of the defendant cor-

poration and its stockholders, and if it were taken in fraud

of their rights, it must be returned regardless of its value

which has no proper place in the determination of the

question.

It seems to us that the appellees have by an admixture

of facts, arguments and fiction succeeded in smothering

the controlling legal questions and stifling a consideration

thereof.

Without unduly imposing upon this court by a restate-

ment of the principles and a re-citation of the authorities

upon which we relied in our opening and closing briefs,

we beg most respectfully to refer this court to those briefs

and to the authorities holding that conduct of the character

shown by the record in this case is a fraud and violation

of duties such as entitled intervenor to relief.

Possibly the error which, we sincerely believe this court

has committed in its decision in this matter, is best shown

when the decision is viewed in the light of its effect as a

precedent in other cases. We believe it will be seized upon

by every derelict board of directors as a precedent author-

izing them, when they are creditors in control of a cor-

poration, to throw overboard their stockholders and their

trust if they can show any complication in the financial

status of the company. We say this because, on the face

of the opinion, enough appears from what this court has

said and from what the lower court said, to justifv the

contention that where a board of directors is confronted
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with a possible dearth of funds which might not enable

it six or eight months hence to pay further interest

and continue operations, if that condition remained

unchanged, it is authorized to wilfully refuse two

months in advance of maturity to pay impending in-

terest on an obligation and thus permit a foreclosure

to result therefrom, even though it had an abundance

of assets on hand at the time with which to pay such

interest and carry on for a number of months, and even

though in the intervening months any number of expe-

dients could have been successfully adopted to relieve the

anticipated financial embarrassment.

We respectfully contend that the decision of this Honor-

able Court is contrary to the weight of authority and

reason, and should be reconsidered. Such reconsideration

is most earnestly solicited.

Appellant furthermore respectfully petitions this court

to grant a stay of the issuance of its mandate, to the end

that he may apply for a writ of certiorari to the Supreme

Court, should this court, in its wisdom, feel constrained to

deny a rehearing hereof.

Respectfully submitted,

James C. Sheppard,

W. C. Mathes,

R. L. Haight,

Haight, Mathes & Sheppard,

and

Ernest C. Griffith,

Attorneys for Intervenor.
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The undersigned counsel for intervener do hereby cer-

tify that in their judgment the foregoing petition for

rehearing is well founded, and they do hereby furthermore

certify that it is not interposed for delay.

Haight, Mathes & Sheppard,

By James C. Sheppard,

and

Ernest C. Griffith,

Attorneys for Intervener.
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UNITED STATES OF AMERICA,
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VS.
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BILL OF COMPLAINT.

To the Honorable Judge of the District Court of the

United States for the Eastern District of Wash-

ington, sitting in equity:

Comes now the United States of America by Roy

C. Fox, United States Attorney, Edmund J. Farley,
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Assistant United States Attorney, and B. E. Stoute-

myer, District Counsel of the Bureau of Reclamation,

and brings this its bill of complaint against the Union

Gap Irrigation District, a corporation, and thereupon

complainant says:

I.

That this action is prosecuted at the request of the

Secretary of the Interior and under the direction of

the Attorney General of the United States.

II.

That the defendant is a corporation, to wit, an irri-

gation district organized and existing under and by

virtue of the irrigation district laws of the State of

Washington; that the said corporation was organized

for the purposes set forth in the said irrigation dis-

trict laws of the State of Washington, and by law is

authorized to construct and operate works and distri-

bution systems for the purpose of [1] furnishing water

for irrigation and other purposes to individual water

users under the line of its irrigation systems and adja-

cent thereto; that the said defendant operates and con-

trols a certain irrigation canal commonly known as

the Union Gap Canal, the Last Chance Ditch, or the

Fowler Ditch, and that in pursuance of the purposes

for which the defendant corporation was organized

and in accordance with the powers thereby acquired,

it has purchased, enlarged, constructed and now op-

erates the said canal system formerly known as the

Fowler Ditch and now commonly referred to or

known as the Union Gap Canal.
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III.

That the said defendant is the successor in interest

of the Fowler Ditch Company and the Union Gap

Irrigation Company, and, by a chain of conveyances

regular in form, has succeeded to the rights and prop-

erty formerly owned by the said Fowler Ditch Com-

pany and the said Union Gap Irrigation Company,

subject to the limitations and obligations applicable to

the said Fowler Ditch Company and the said Union

Gap Irrigation Company in the contracts hereinafter

referred to and attached hereto as Exhibits "A" and

IV.

That the complainant has availed itself of the pro-

visions of an act of the Legislature of the State of

Washington entitled "An Act relative to the appro-

priation of waters of the State for irrigation purposes,

granting the United States the right of exercising the

powers of eminent domain in acquiring lands, water

and other property for rights of way, and for

reservoir and other irrigation works, granting to the

United States certain rights in state lands and waters

of the [2] state relating to water users associations,

and declaring an emergency", approved March 4,

1905 (L. '05, p. 180), and as authorized thereby and

in compliance therewith did, on the 10th day of May,

1905, file in the office of the Commissioner of Public

Lands of the State of Washington a notice of the with-

drawal of the then unappropriated waters of the

Yakima River and its tributaries, which withdrawal

has been maintained to the present time.
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V.

That as a prerequisite to the construction of the

Yakima project, certain conditions were imposed by

the Secretary of the Interior, compliance with which

was required for the adequate protection of the United

States in its proposed work. Among said conditions

was the settlement of the water rights of existing

canal companies and water users lest the complainant

be embroiled in litigation, and to the end that com-

plainant might definitely ascertain the amounts of

water which were subject to complainant's use and

appropriation. In pursuance of the condition so im-

posed, the defendant's predecessor in interest, the Fow-

ler Ditch Company, did on the 25th day of November,

1905, enter into a certain agreement, commonly re-

ferred to as a limiting agreement, a copy of which is

attached hereto and marked Exhibit "A", by the terms

of which agreement, the defendant's predecessor in in-

terest limited its right of appropriation from said Yak-

ima River and its tributaries to twent>'-three (23)

cubic-feet of water per second from April to August

inclusive; sixteen (16) cubic-feet of water per second

during the month of September and twelve ( 12) cubic-

feet of water per second during the month of October;

that the said contract was duly filed [3] for record

and duly recorded under date of March 12, 1906,

and that the defendant and its predecessor in interest,

the Union Gap Irrigation Company, took the right,

title and interest which they afterwards acquired in

the said Fowler Ditch and the water rights in connec-

tion therewith with actual and constructive notice of

said contract between the United States and the Fow-

ler Ditch Company and the limitations and obliga-
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tions provided therein; and subsequent contracts be-

tween the said Union Gap Irrigation Company and

the United States and between the defendant and the

United States referred to the said contract between

the Fowler Ditch Company and the United States

and recognized and acknowledged the limitations and

obligations thereof as limitations and obligations bind-

ing upon the defendant and its predecessor, the Union

Gap Irrigation Company; that under date of May 23,

1906, the defendant's predecessor in interest, the Union

Gap Irrigation Company, entered into a contract with

the United States, copy of which is hereto attached,

marked Exhibit ''B'\ and made a part hereof, under

which it was recited:

''and Whereas, the said company has signed and

executed an agreement entitled 'Agreement be-

tween the appropriators taking water from the

Yakima River and its Tributaries,' signed by all

other parties in interest in the said Fowler Ditch.

dated November 2S, 1905, wherein all subscribers

agree to limit their collective rights to water in

the Yakima River to certain specified quantities,

namely: to 23 cubic feet per second from April

to August inclusive, to 16 feet per second during

September, and to 12 cubic feet per second during

October".

and that the said contract, copy of which is hereto

attached as Exhibit ''B", was duly filed for record and

duly recorded in the records of the County Recorder

of Yakima County; [4] and that after the recording

thereof the defendant irrigation district was organized

and took title to the property and rights theretofore
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held by the said Union Gap Irrigation Company and

the Fowler Ditch Company with actual and construc-

tive notice of the said contracts between the said com-

panies and the United States, and, in the contract

thereafter made between the defendant and the United

States, the defendant referred to and recognized the

said contracts, hereto attached as Exhibits "A" and

"B", and acknowledged the limitations thereof as lim-

itations upon the rights acquired by the defendant;

that thereafter the defendant entered into a contract

with the United States, copy of which is hereto at-

tached, marked Exhibit "C" and made a part hereof.

VI.

That said agreement (copy of which is attached as

Exhibit "A") was conditioned upon the announce-

ment by the Secretary of the Interior of his determin-

ation to construct storage and irrigation works under

the act of Congress approved June 17, 1902 (32 Stat.,

388), entitled "An Act appropriating receipts from

the sale and disposal of public lands in certain states

and territories to the construction of irrigation works

for the reclamation of arid lands", such announcement

to be made within two years thereafter. That said

agreement was to become null and void in the event

of his failure so to do. That in pursuance thereof and

of said act of Congress, the acting Secretary of the

Interior did, on March 27, 1906, announce his deter-

mination to construct storage and irrigation works for

the utilization of the waters of Yakima River and its

tributaries. [5]

VII.

That complainant consummated a purchase from

the Washington Irrigation Company, a corporation,
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of that certain irrigation system known as the Sunny-

side canal together with the water rights of that cor-

poration by deed dated June 23, 1906, and recorded

in Vol, 47 of Deeds, page 586, records of Yakima

County, Washington. That the said water rights so

purchased amounted to a flow of water during the

irrigation season equivalent to 1054 cubic-feet per

second of time pursuant to appropriation made on

February 22, 1890, and perfected by the exercise of

due diligence in the beneficial use of said appro-

priated water supply.

VIII.

That in pursuance of the aforesaid act of Congress

and acts amendatory thereof and supplementary

thereto, and rely upon the said agreement of de-

fendant, the complainant, through the United States

Bureau of Reclamation has examined, surveyed, lo-

cated and constructed at a cost of more than seven-

teen (17) million dollars, and has now in active

operation, extensive irrigation works for the storage,

diversion and distribution of waters for the recla-

mation of arid and semi-arid lands in Kittitas, Yakima
and Benton counties and complainant has authorized

the construction of additional works for the utiliza-

tion of additional waters withdrawn as aforesaid, and

is diligently constructing the same, all of which

irrigation works will, when completed, comprise the

Yakima Project.

IX.

That the defendant also carries for the Thompson

Fruit Company water for the lands of that company
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acquired by [6] contract dated May 23, 1918 between

the United States and C. S. Mead and Mary F. Mead,

and water provided for in the contract of May 22,

1916 with W. O. Bradbury; that the said contracts

of March 2, 1915 with the Union Gap Irrigation

District, of May 22, 1916 with W. O. Bradbury, and

of May 23, 1918 with C. S. Mead and Mary F.

Mead are contracts for a supplemental water supply

under the Warren Act. That by contract of August

5, 1916, between the defendant and the United States,

copy of which is hereto attached, marked ''Exhibit

E" and made a part hereof, two (2) second-feet

was added to the amount that the defendant is per-

mitted to divert, and that the point of diversion of 2^
second-feet from April to August, inclusive, 1.7 sec-

ond-feet in September, and 1.3 second-feet in October

was transferred, with the consent of the defendant

from the defendant's canal to another point of di-

version from the Yakima River. That the total

amount of water which the defendant is entitled to

divert, including the said C. S. Mead and W. O.

Bradbury contract rights, during the various months

of the irrigation season under all the various con-

tracts and agreements above referred to is as follows:

During the month of April, 59.76 second-feet

May, 61.82 second-feet

June, 62.86 second-feet

July, 62.91 second-feet

August, 63.86 second-feet

Sept., 44.56 second-feet

Oct.. 30.49 second-feet
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X.

That notwithstanding the terms and conditions of

the said contracts which limit and determine the

amount of water which the defendant is entitled to

divert, the defendant corporation has during the

irrigation season of 1928 diverted and [7] used large

quantities of water in excess of the amounts to which

it is entitled, and thereby entailed great damage

upon the complainant.

XL

That the defendant has been requested by the ofii-

. cers of the United States to reduce its diversions to

the amounts specified and provided in the said con-

tracts as above set out but that the defendant has

refused to do so and has given as the reason for its

said refusal and for the excess diversions above re-

ferred to, that certain predecessors in interest of

the Fowler Ditch Company, namely that C. V.

Fowler and Anamila Fowler executed and delivered

to the predecessors in interest of one Fred Cheney

and Nellie Cheney, his wife, a certain water right

deed (copy of which is hereto attached and marked

Exhibit "D"). The complainant alleges that the

said deed of September 15, 1886 from C. V. Fowler

and Anamila Fowder to C. Z. Cheney and Martha

Cheney (copy of which is hereto attached as Exhibit

"D") in no way authorized the defendant to dis-

regard or violate its contracts and the contracts of its

predecessors in interest with the United States, nor

to divert water in excess of the amounts specified in

the said contracts and limiting agreements, and alleges

that if any right has vested in the said Fred Cheney



10 United States of America

and Nellie Cheney by reason of the said deed (copy

of which is attached hereto as Exhibit "D"), the

same is merely a right to have delivered to the said

Fred Cheney and Nellie Cheney by the defendant

from the defendant's said Fowler Ditch, a part of

the water which the defendant is permitted to divert

from the Yakima River under the limiting agree-

ment of its predecessor in interest, the Fowler Ditch

Company; that is to say, that [8] the water, if any,

which the said Fred Cheney and Nellie Cheney are

entitled to receive from the ditch of the defendant, is

a part of the 23 second-feet which, during the months

of April to August inclusive, the defendant is per-

mitted to divert under the limiting agreement of its

predecessor in interest (copyof which is hereto attached

as Exhibit "A"). And complainant alleges that for a

period of more than twenty (20) years after the said

limiting agreement was made, the parties thereto and

their successors in interest construed the said limiting

agreement as limiting the amount of water which

defendant is entitled to divert from Yakima River for

all the water users receiving water from defendant's

canal (including the said Fred Cheney and Nellie

Cheney and their predecessors in interest) to the

amount specified in said limiting agreement supple-

mented or increased only by the amounts specified

in the contracts subsequently made with the United

States as set out and described in this bill of com-

plaint and that it was not until the year 1928 that the

defendant first attempted to divert water in excess

of the amounts defined in the said limiting agree-

ment and other contracts with the United States, and

for the first time claimed the right to do so on
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account of the said water deed of 1886 from C. V.

Fowler and Anamila Fowler to C. Z. Cheney and

Martha Cheney (copy of which is hereto attached

as Exhibit "D").

XII.

That for a period of more than twenty (20) years

and ever since the execution of the said limiting

agreement [9] (hereto attached as Exhibit "A") and

down to the year 1928, the defendant and its pre-

decessors in interest have recognized the said agree-

ment and other contracts between the defendant and

its predecessors and the United States as contracts

limiting, defining and determining the total amount

of water which the defendant is entitled to divert

from the Yakima River, and each year during the

said period of more than 20 years, the defendant and

its predecessors in interest have, during the low water

period of each year, beginning about July 1st and

extending to the end of the irrigation season and

whenever requested to do so by the officers of the

United States, limited their diversions from the said

Yakima River to the amounts specified in said con-

tracts with the United States and have not, until

the year 1928, claimed the right to divert additional

water on account of the said water deed (copy of which

is hereto attached as Exhibit "D"), and that the right

to divert additional water, on account of said water

deed was claimed, and such excess diversion at-

tempted, for the first time during the irrigation sea-

son of 1928.
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XIII.

That the defendant threatens to and will, unless

restrained by this court, continue to divert, consume

and use large quantities of water in excess of the

amounts to which it is entitled; that if such diversion

shall continue, as complainant believes it will, great

and irreparable damage will ensue unto the com-

plainant in this: [10]

That the Yakima River above the south line of

township 12 North, Range 19 East, during the low

water portion of the irrigation season of each year,

which in normal years continues from and after

about July 1st, is fully in use for irrigation pur-

poses and the said flow is, and since the aforesaid

purchase from the Washington Irrigation Company,

has been, insufficient to permit the diversion by com-

plainant of the water to which it is entitled by virtue

of the said purchase. That both complainant and

defendant divert their respective supplies of water

above the said last described point. That the amount

of water in the Yakima River above the said de-

scribed point consists of natural flow supplemented

during the said low water season by water released

by the complainant from its reservoirs constructed as

aforesaid. That said excessive diversion by defendant

during the low water season directly contributes to

the shortage in the natural flow available to com-

plainant, and furthermore unlawfully diminishes the

amount of stored water which complainant, in pur-

suance of section 2 of the said act of the State legis-

lature, is engaged during each low water season in

transmitting to persons and corporations with whom
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complainant has contracted for the delivery of stored

water. [11]

XIV.

That the said excess and unlawul diversion by the

defendant diminishes by the amount of such excess

diversion the amount of water available for diversion

by the United States through its said Sunnyside

Canal; that the lands under the said Sunnyside canal

have been reclaimed and are now in orchards and

farm crops which require water for irrigation and

which will be damaged by any shortage in the water

supply available therefor, and that the United States

has contracted with the representatives and owners

of .said lands to furnish the water needed for the irri-

gation thereof, and that the crops and orchards on

said lands will be greatly damaged if the water supply

provided therefor is reduced or interfered with by

excess or unlawful diversions above said Sunnyside

canal.

XV.

That the complainant can make and under the

aforesaid withdrawal and authorization is engaged

in making beneficial use of the normal waters of the

natural flow existing in the river prior to the low

water season of each year, both by storage and by

the delivery thereof to persons and corporations

contracting and to contract with complainant. That

complainant has contracted with purchasers for the

delivery of stored and natural flow waters, and, in

particular, with that certain public corporation known

as the Kittitas Reclamation District by articles of

agreement made and entered into the 16th day of
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February, 1921, whereby complainant has [12]

agreed to deliver from the natural flow of the Yakima

River and from its storage reservoirs a sufficient water

supply for the irrigation of 70,000 acres of land,

more or less, in Kittitas County, Washington. That

the United States is now engaged in constructing a

canal and distributing system for the said Kittitas

District and has already expended on the construc-

tion of the said canal system several million dollars,

and that the said canal system constructed by the

United States will be of little or no value unless the

water supply necessary to fill the said canal system

is preserved and protected. That the said canal sys-

tem being constructed by the United States in Kittitas

county is sufficiently advanced to begin irrigation

therefrom in the irrigation season of 1929; that the

stored water available from the reservoirs constructed

by the United States is all needed to furnish the water

supply which the United States has contracted to fur-

nish to the various divisions of its said Yakima project

and to the various canal companies and irrigation dis-

tricts which have contracted with the United States

under the Warren Act for a supplemental water sup-

ply, and that the reduction of said water supply by

the defendant's said excess and wrongful diversion

will tend to prevent the United States from fully

supplying the amounts of water which it has con-

tracted to deliver and will irreparably damage the

crops and orchards on the various divisions of com-

plainant's said Yakima Project and the other lands

which by contract with the United States are entitled

to receive the said water supply which is being

wrongfully diverted by defendant. [13]



rj- VwiuM Gnsp IrrigmHom District 15

That the pncc lo Dc paid by said Kittitas Reclania-

tiOQ District and other purchasers was n^dered less

oo locouat of compIainant''s reliance upon its title to

the natural dow of the Yakima river and its tribu-

tuies and such price could not have been made but

for complainant's title to such natural dow waters.

That there are vast areas in the valleys of tlie Yakima
river of arid and semi-arid land incapable of pioduc-

ing satisfactory crops which will be rendered either

permanently useless or of far less value unless com-

plainant may, in pursuance of its rights as aforesaid,

carry out its plan of disp<»ing of the natural flow of

the Yakima river in conjunction with waters stored in

complainant's reservoirs constructed and to be con-

structed. That the cost of the reclamation of said areas

would be prohibitive if complainant be deterred from

supplementing stored waters by natural dow and if the

owners of such lands must purchase their entire supply

of water from complainants storage works on account

of the use <oi such water prior to the low water season

by defendant and by others in similar manner, and

that thereby the success of the Yakima project and

the reimbursement of complainanfs reclamation fund

would be jeopardized.

XVI.

That the point in the Yakima river at which the

defendant diverts and will continue to divert water,

as aforesaid, is above the complainants said Simny-

side canal fnom which it supplies water to the lands

under the Sunnyside division of the said Yakima

Project, referred to above, by [14] reason of which

fact the complainant is unable to eirercisc any control
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of said water and cannot prevent the defendant from

the excess use herein complained of save by an injunc-

tion of this court. That the ow^ners of lands in the

defendant irrigation district are engaged in extending

their irrigation by the use of waters so unlawfully

diverted, and in derogation of complainant's rights,

diverted by defendant as aforesaid, transfers of land

and water are being made from time to time and pur-

chasers are obtaining water title in good faith. That

a multiplicity of suits can only be prevented by a

present declaration of complainant's right to put to

beneficial use within a reasonable time, as against

defendant and the land owners of its district, the

waters of the Yakima river unappropriated on afore-

said date of complainant's withdrawal, excepting in

favor of defendant the aforesaid amounts named in

Article IX hereof and such amounts only.

XVII.

That the complainant is remediless at law and that

no plain, adequate or speedy remedy may be afiforded

save in a tribunal exercising chancery powers.

IN CONSIDERATION WHEREOF and for as

much as complainant cannot have any adequate relief

except in this court, and to the end therefore that the

defendant may, if it can show v^hy complianant should

not have the relief prayed for and may make a full

and adequate disclosure of all matters aforesaid and

according to the best and utmost of its remembrance,

knowledge, information and belief, full, true, direct

and perfect answer made to the matters hereinbefore

stated and charged, but not under oath, an answer

under oath being expressly waived. [15]

MAY IT PLEASE YOUR HONOR to grant
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unto the complainant a writ of subpoena to said Union

Gap Irrigation District and to such others as may in

the opinion of your Honor appear necessary for the

hearing and determination of this case, commanding

it on a day certain to appear in answer unto this bill

of complaint and to abide and perform such order

and decree in the premises as to the court may seem

proper and required by the principles of equity and

good conscience.

And complainant prays that your Honor may grant

a permanent injunction commanding the defendant,

its officers, agents and employees to abstain from

diverting, consuming, using or taking water from the

Yakima river in excess of the amounts to which it is

entitled as specified in said Article IX hereof, and

that your Honor furthermore grant a decree quieting

the title of this complainant as against defendant to

the waters of the Yakima River in excess of the

amounts specified in defendant's contracts and the

contracts of defendant's predecessors in interest as

more fully set out and compiled in article IX of this

complaint.

ROY C. FOX,
United States Attorney.

E. J. FARLEY,
Assistant United States Attorney.

B. E. STOUTEMYER,
District Council of the U. S. Bureau of Reclamation.

[16]
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State of Oregon,

County of Multnomah,—ss.

Porter J. Preston, being first duly sworn on oath

says

:

That he is the project superintendent of the Bureau

of Reclamation in charge of the Yakima reclamation

project of the United States referred to in the above

complaint, and that he is the agent of the United

States in charge of the operation and maintenance of

said Yakima project and is familiar with the said

project and makes this aiiidavit on behalf of the plain-

tiff, the United States of America, and is authorized

so to do; that he has read the foregoing complaint,

knows the contents thereof, and that the same are

true as he verily believes.

PORTER J. PRESTON.
Subscribed and sworn to before me this 24th day

of September, 1928.

[Seal] BELLE IRWIN,
Notary Public for Oregon.

My commission expires Jan. 15, 1932. [17]

EXHIBIT "A"

AGREEMENT BETWEEN THE APPROPRI-
ATORS TAKING WATER FROM THE

YAKIMA RIVER AND ITS

TRIBUTARIES.

WHEREAS, the Reclamation Service of the

United States has been requested to investigate the

water resources of the Yakima watershed with a view
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to the further development and increase of irrigation

therein, under the provisions of the Act of Congress

approved June 17, 1902 (32 Stat. 388) known as the

Reclamation Act, and

WHEREAS, the officers of the Reclamation Serv-

ice in a preliminary investigation have found that all

the lovv' water flow of the Yakima River and its tribu-

taries has been appropriated and is now being diverted

by the various canals within said watershed and that

in order to irrigate additional lands within said

watershed it will be necessary to store the surplus

waters of the flood season, and

WHEREAS, no irrigation project to be undertaken

by the United States within the said watershed can

be recommended as feasible unless the quantity of

water to which each present user from the Yakima

river and its tributaries is entitled be first definitely

ascertained and agreed to, and

WHEREAS, the undersigned claim certain quan-

tities of water from the Yakima river and its tribu-

taries and are willing to limit their claim to the said

waters to the quantities of water designated in the

following schedule:

SCHEDULE.

Cubic Feet per Second.

April to August inclusive September October

23 16 12

NOW, THEREFORE in order to avoid expensive

litigation, to encourage the storage of water in the

Yakima watershed and to secure the indirect benefits

derived from further irrigation through Federal enter-

prise, each subscriber to this agreement or to a copy
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thereof, dififering only as to the quantities of water

specified, agrees to limit and hereby does limit its

respective rights of appropriation from said Yakima

River and its tributaries to the above specified

amounts; provided, that it is hereby understood and

agreed that the limitation of water rights as herein

specified is made as a compromise in order to secure

the benefits above referred to, and shall not bind any

party hereto in any event unless the determination to

construct storage and irrigation works by the United

States under the Reclamation Act shall be announced

by the Secretary of the Interior within two years from

the date upon which he is furnished with properly

authenticated copies of the agreement of this form

duly executed by or on behalf of such proportion of

the claimants of the waters of the Yakima River, and

its tributaries as shall be satisfactory to the Secretary

of the Interior. [18]

IN WITNESS WHEREOF, the undersigned has

caused these presents to be executed in its corporate

name, by its president, and attested by its secretary,

and its corporate seal to be affixed, by authority of its

board of directors heretofore duly made and entered

this 25 day of November, 1905.

FOWLER DITCH COMPANY,

[Corp. Seal] By W. H. Cameron, President.

Attest: Henry B. Scudder, Sec'y-

State of Washington,

County of Yakima—ss.

On this 6th day of Dec. 1905, before me personally

appeared W. H. Cameron, to me known to be the

president, and Henry B. Scudder, to me known to be
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the secretary of Fowler Ditch Company, the corpora-

tion that executed the within and foregoing instru-

ment, and acknowledged the said instrument to be the

free and voluntary act and deed of said corporation,

for the uses and purposes therein mentioned, and each

on oath stated that he was authorized to execute said

instrument, and that the seal affixed is the corporate

seal of said corporation.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

first above written.

[Seal] W. L. STEINWEG,
Notary Public for Washington, Residing at North

Yakima.

Commission Expires July 28, 1907.

Filed for record March 12, 1906 at 3:31 p.m.

Recorded in Vol. 41 of Deeds, page 380. [19]

EXHIBIT "B"

AGREEMENT UNION GAP IRRIGATION
COMPANY TO UNITED STATES

OF AMERICA

This agreement made this 23rd day of May, 1906,

between the Union Gap Irrigation Company, its suc-

cessors and assigns, a corporation duly organized and

existing under the laws of the State of Washington,

party of the first part, and the United States of Amer-

ica, and its assigns, party of the second part, acting in

this behalf by David C.Henny, supervising Engineer,

United States Reclamation Service, thereunto duly

authorized by the Secretary of the Interior, Wit-
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nesseth. Whereas, the Union Gap Irrigation Company

has constructed a dam on its property at the outlet of

Lake Clealum, Kittitas County, Washington, and has

stored waters therein and has also acquired the con-

trolling interest in that certain ditch known as the

Fowler Ditch, and Whereas, the said company has

signed and executed an agreement entitled "Agree-

ment between the appropriators taking water from

the Yakima River and its Tributaries," signed by all

other parties in interest in the said Fowler Ditch,

dated November 25, 1905, wherein all subscribers

agree to limit their collective rights to water in the

Yakima River to certain specified quantities, namely:

to 23 cubic feet per second from April to August

inclusive, to 16 feet per second during September and

to 12 cubic feet per second during October, a copy of

which agreement is attached hereto and made a part

hereof, and Whereas, it is desired that water rights

of the said company in the Yakima Basin be definitely

limited and perpetually determined, and Whereas, the

United States pursuant to an Act of Congress approved

June 17, 1902 (32 Stat. 388) known as the Reclama-

tion Act, and pursuant to an act of the Legislature of

the State of Washington approved March 4, 1905, in-

tends to construct a higher dam at the outlet of said

Lake Clealum on the site of the present dam and will

thereby relieve the company of its annual expendi-

tures in maintaining its present structure. Now, there-

fore, the party of the first part, in consideration of

these presents and the agreements of the party of the

second part, and the sum of One Dollar, receipt

whereof is hereby acknowledged, does hereby agree,

upon the terms and conditions hereinafter stated, to

grant and convey by good and sufficient deed to the
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United States of America, for the uses and purposes

contemplated by the said Act of Congress, the follow-

ing described real estate and property, situated in the

County of Kittitas, State of Washington, to wit:

Lot number one (1) of Section Ten (10), Town-

ship Twenty (20) North, Range fourteen (14) East,

of the Willamette Meridian, containing forty (40)

acres, more or less, together with all appurtenances

thereto and improvements thereon, including the dam

now constructed thereon. And the party of the first

part further agrees to procure and have recorded,

where proper for record, all further assurances of title

and affidavits as may be necessary and proper to show

clear title unencumbered in said party of the first part

to said premises, in time for abstracting and for due

examination by the proper officials in Washington,

D. C, and upon demand of the part\^ of the second

part, and at any time after the execution of this agree-

ment by the party of the second part, to execute and

deliver good and sufficient deed of warranty which

shall convey good title to the said premises, free from

lien or incumbrance, to the United States for the uses

and purposes [20] contemplated by said Act of Con-

gress and the party of the first part further agrees to

surrender, yield up and abandon all claim or right to

any waters in the Yakima Basin except as provided

in the said Fow^ler Ditch agreement above referred to,

limiting the claims under the said Fowler Ditch ap-

propriation, and except as herein further provided.

In consideration whereof the party of the second part

agrees that the United States will receive conveyance

of said property, upon the terms and conditions herein

expressed, and that in accordance with this agreement.
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and in addition to the quantities of water claimed and

limited in the said Fowler Ditch agreement, it will

concede, yield and surrender to the Union Gap Irri-

gation Company, in perpetuity, and will deliver into

the Yakima River for the use of the Union Gap Irri-

gation Company, its successors and assigns, free of

storage or other charges, certain specified quantities

of water each year for the purpose herein provided, to

wit: during the months from April to August both

included, 28 cubic feet per second; during the month

of September, 19 cubic feet per second; during the

month of October 14 cubic feet per second; which

amounts of water may be used for power, irrigation,

domestic and stock purposes, and the portion of said

water used for irrigation purposes shall be applied

to lands in Yakima County, Wash., lying on the east-

erly side of the Yakima River, and above the Sunny-

side Canal, so-called, provided that portions of said

water may be pumped from the said Fowler Ditch or

its extension to lands lying above said ditch. During

the months from November, to March, of each year,

both included, there shall be furnished a reasonable

amount of water for domestic and stock purposes. All

of the water specified in this contract shall be deliv-

ered to and shall be diverted and measured at the

intake of the said Fowler Ditch. This agreement shall

not operate to bind the United States in any is pro-

visions or premises, until it shall be approved by the

Secretary of the Interior. The provisions of this agree-

ment shall be binding upon and shall inure to the

assigns and successors of the Union Gap Irrigation

Company, and the assigns and successors of the United

States. This agreement is executed on behalf of the
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said company by its president and attested by its sec-

retary under the seal of the Company in pursuance

of authority duly given at a meeting of its Stock

holders and of a resolution of its board of directors

dated May 23, 1906, certified copy of said resolution

being hereto attached and made a part hereof.

IN WITNESS WHEREOF, the parties hereto

have caused this agreement to be duly executed on

their behalf the day and year first herein written.

UNION GAP IRRIGATION CO.,

[Seal] By Frank Horsley,

(Official capacity) Pres.

Attest: Henry H. Lombard, Secy.

Witnesses:

W. J. Alexander of Seattle, Wash.

Ralph B. Williamson of North Yakima, Wn.

[Seal] DAVID C. HENNY,
Supervising Engineer, U. S. Reclamation Service,

for and on behalf of the United States, Party

of the Second Part.

Witnesses:

Joseph Jacobs of North Yakima, Wn.
Ralph B. Williamson of North Yakima, Wn.
Approved this 23rd day of July, 1906.

THOS. RYAN,
Acting Secretary of the Interior. [21]

State of Washington,

County of Yakima,—ss.

On this 23 day of May, 1906, before me personally

appeared David C. Henny, known to me to be the

identical person who executed the within and fore-
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going instrument, and acknowledged the same as his

free and voluntary act and deed, for the uses and pur-

poses therein mentioned.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

first above written.

[Seal] LEE C. DELLE,
Notary Public for the State of Washington, Residing

at North Yakima, Wn.
My commission expires Sept. 2, 1907.

State of Washington,

County of Yakima,—ss.

On this 23rd day of May, 1906, before me per-

sonally appeared Frank Horsley, to me known to be

the President and Henry H. Lombard to me known

to be the Secretary of the corporation that executed

the within and foregoing instrument, and acknowl-

edged the said instrument, to be the free and volun-

tary act and deed of the said corporation, for the uses

and purposes therein mentioned, and each on oath

stated that he was authorized to execute the said

instrument and that the seal affixed is the corporate

seal of the said corporation.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

first above written.

[Seal] C. L. OWEN,
Notary Public in and for Washington, residing at

North Yakima, Washington.

My commission expires February 23, 1907.
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State of Washington,

County of Kittitas,—ss.

I, E. J. Mathews, County Auditor in and for said

County and State, do hereby certify that I have care-

fully compared the above instrument: Agreement,

Union Gap Irrigation Co. to United States of Amer-

ica, with the original on record in my office, and that

it is a full, true and correct copy of the same, together

with the endorsement of filing thereon as appears from

the records now in my office ; and duly recorded in

Book 14 of Deeds on page 31.

In testimony whereof, I have hereunto set my hand

and official seal this 12th day of December, 1908.

[Auditor's Seal] E. J. MATHEWS,
Auditor and Recorder. [22]

EXHIBIT "C"

THIS AGREEMENT, Made and entered into this

2nd day of March, 1915, in pursuance of the Act of

Congress of June 17, 1902 (32 Stat, 388) and acts

amendatory thereof and supplementary thereto, known
as the Reclamation laws, and in particular sections 2

and 3 of the Act of Congress approved February 21,

1911 (36 Stat, 925) known as the Warren act, by the

United States of America, acting in this behalf by

W. A. Ryan, Comptroller of the United States Rec-

lamation Service, thereunto duly authorized, and the

UNION GAP IRRIGATION DISTRICT, a pub-

lic corporation duly organized under the laws of the

State of Washington, having its principal place of

business at North Yakima, Washington, hereinafter

styled the "district";



28 United States of America

WITNESSETH:

WHEREAS, certain lands included within the

boundaries of the district established by the board of

county commissioners of Yakima County, Washing-

ton, organizing said district, made and entered into

on the 1st day of June, 1914, are irrigated by the

diversion and use of the waters of the Yakima River

pursuant to appropriation made by the predecessors

in interest of the district; and

WHEREAS, the predecessors of the district by

contract made and entered into between the United

States and the Union Gap Irrigation Company under

date of May 23, 1906, limited their right to divert

and use water from the Yakima river for irrigation

and other purposes, to a supply of water expressly

stipulated as follows: During the months of April

to August, both inclusive, 28 cubic feet per second;

during the month of September 19 cubic feet per sec-

ond and during the month of October 14 cubic feet

per second; and

WHEREAS, there are certain now arid lands un-

der the irrigation system of the district and other

lands which are only partially supplied with water by

the district under the terms of the agreement of May
23, 1906, which will be susceptible of irrigation by

the furnishing of a supplementary combined supply

of natural flow and storage water from the Yakima

river heretofore withdrawn on behalf of the United

States government; and

WHEREAS, all the proceedings had for the or-

ganization of the district and for the issuance and

sale of its bonds have been judicially examined by

the superior court of the state of Washington in and
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for Yakima county, and have been declared legal and

valid, and in all things approved and confirmed by

the decree of said court made and entered the 14th

day of November, 1914; and the time for appeal from

said decree has expired; and

WHEREAS, the district desires to cooperate with

the United States for the impounding of water for

such supplementary supply for the irrigation of dis-

trict lands from certain reservoirs under construction

and projected by the United States in connection with

the Yakima Reclamation project;

NOW, THEREFORE, it is agreed as follows:

[23]

ARTICLE 1. The United States will impound and

store water for the irrigation of the district lands in

full compliance with the aforesaid sections of the

Warren Act, and will deliver a supplementary supply

of stored water and natural flow of the Yakima River,

in the channel thereof opposite the headworks of the

district now located approximately 950 feet West and

650 feet North of the Southeast corner of section 7-13-

19, in amounts hereinafter specified in Article 8 for

use upon district lands, as shown upon a map hereto

attached and made a part hereof, subject however to

conditions hereinafter set forth.

ARTICLE 2. The water delivered hereunder

shall be used solely for distribution by the district

to individual water users for irrigation and domestic

uses incidental thereto ; and such water shall be deliv-

ered by the district subject to and in full compliance

with the provisions of said sections of the Warren

Act, and nothing in this contract contained shall be
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construed to require the delivery of any water con-

trary to the provisions of this article.

ARTICLE 3. It is hereby agreed that, so far as

the same may be legally possible, the portions of the

said Yakima project known as the Sunnyside and Tie-

ton units, and such other units of said project as may

hereafter be constructed, shall be on equal footing

with respect to priority among themselves with the

district insofar as the supply of water in Article 8

herein provided for is concerned; and the lands of

all other irrigation districts, water users associations,

corporations, entrymen or water users with whom the

United States may hereafter contract under the said

sections of the Warren act, except insofar as certain

tracts of land within the Sunnyside Unit are entitled

to priority by virtue of the conveyance of water rights

by that certain corporation known as the Washington

Irrigation Company by deed dated June 23, 1906, and

of record in Volume 47 of Deeds, at page 586, of the

records of Yakima County, Washington; and that all

such contracts hereafter made shall contain a similar

declaration with regard to priority; also that the Sec-

retary of the Interior, hereinafter styled "Secretary",

shall, under the terms of the said Reclamation Law,

provide for the irrigation of no greater area of land

in the aggregate than will, in his opinion, render it

practicable in all years of ordinary runofT to supply

the said units of the Yakima project and the lands of

said contractors under the said sections of the War-
ren Act with the respective amounts of water fixed and

stipulated by the Secretary. In case of shortage of

water in a year of unusually low runofif, such as to

make it impossible to supply fully all of the lands
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in this paragraph referred to, each said unit and each
said contractor shall be entitled to a supply of water
diminished pro rata, measured at the respective points
of measurement, except insofar as heretofore limited
by this article, and that it shall be the duty of the
Engineer or other proper officer of the United States
m charge of the storage reservoirs constructed by the
Government within the Yakima watershed, hereinafter
styled "Engineer", to divide the water in accordance
with the provisions of this paragraph. The pro rata
share herein provided for shall be determined by the
ratio of the water [24] supply available for all por-
tions of the Yakima project, and for all parties making
contracts of tenor similar to this under the Reclama-
tion Law involving the waters of the Yakima Basin,
to the total water supply fixed and stipulated for said
units and parties. Delivery of such pro rata share
shall be received by the district in full satisfaction of
the quantity of water herein contracted for on behalf
of the district for each irrigation season. Nothing in
this article contained, however, shall be deemed to af-
fect the priority of rights which the district may have
had to the use of water prior to the execution of this

agreement, or modify or alter the aforesaid contract
of May 23, 1906, except as herein set forth.

ARTICLE 4. The lands for which water is to be
impounded, carried and delivered under the terms of
this contract are expressly limited to those lands
shown as to be benefited by this agreement upon the
map hereto attached and made a part hereof, the area
of irrigable land thus designated being 1500 acres
approximately; Provided, however, that nothing con-
tained in this article shall be construed to require the
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delivery of any water contrary to the provisions of

Article 2 of this contract.

ARTICLE 5. The district will receive the water

hereinafter provided for together with the water sup-

ply previously owned by the district, at the point of

delivery described in Article 1 hereof, and will con-

vey the same to the places of use and will perform all

acts or things necessary or required by law or custom

in order to maintain its control over such water or in

order to secure the lawful and proper distribution of

the same and the freedom of the Sunnyside Unit of

the Yakima project of the United States from loss or

damage. The district shall construct and maintain

two proper and workmanlike spillways for the full

capacity of its canal, the first discharging into the

Yakima river at some point located not more than half

a mile above the diversion works of the Yakima-Sun-

nyside United States Reclamation Project, and the

other at the location of the present license in favor of

the district, being near Mile 4 of the said Sunnyside

main canal. The district shall also make and maintain

proper arrangements to notify the agents of the United

States in charge of the Sunnyside unit by telephone

immediately upon the discovery of a break in the

irrigation system of the district discharging into the

government canal. All losses or diminutions of such

water from seepage, evaporation or other causes below

the point of delivery to the district shall be borne by

the district.

ARTICLE 6. The United States shall not be liable

for a failure to impound, carry or deliver supplemen-

tal water under this agreement caused by unavoidable

delays in the construction of said reservoirs, or for in-
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sufficient supply of water, hostile diversion, drought,

interruption of service made necessary by repairs,

damages caused by flood, unlawful acts or unavoidable

accidente. [25]

ARTICLE 7. The district shall construct and

maintain at its own cost, an automatic water-measur-

ing and recording device upon its main canal in the

SWJ4 of the NE^ of Sec. 17-13-19 approximately

2000 feet south and 600 feet east of the quarter-corner

on the north side of said Sec. 17, upon plans to be

approved by the engineer, the work to be subject to the

inspection of the engineer and if it fail to do so the

United States may install, repair, or maintain the same

at the expense of the district, and, until put in proper

order, may reduce the amount of water delivered to

^uch an extent, as may, in the opinion of the engineer,

insure the United States against the delivery to the

district of a greater supply of water than that to which

the district is entitled. The automatic records obtained

shall be the property of the district but both the records

and the measuring device shall be kept subject to in-

spection of the engineer. In case of any dispute as to

measurement, the decision of the chief engineer of the

United States Reclamation Service shall be binding

and conclusive upon the parties to this contract.

ARTICLE 8. The annual irrigation season shall be

from April 1st to October 31st, inclusive. The monthly

supply of supplemental water shall not exceed the fol-

lowing schedule of deliveries:
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During
J
April 534 acre-feet

u May 675 a u

u June 712 a u

u
July 737 u ^4

u August 797 a a

(( September 534 u u

u October 233 u a

4222

The maximum rate of flow which the district may

demand during any one month, based on the above

schedule, shall be thirteen cubic feet per second of

time. Within the limits aforesaid, the district shall

give ten days' notice in advance of the opening of the

irrigation season of the rate of delivery required, and

five (5) days notice prior to the time when a change

in flow is described: Provided, hoivever, that the

amounts so to be delivered may be diminished in ac-

cordance with the several articles of this contract to

authorizing. Nothing herein contained shall, how-

ever, prevent the United States from delivering upon

a different schedule, upon the request of the district,

if, in the opinion of the engineer, the interests of the

United States or other irrigators will not be injured

thereby. The water to be delivered under the terms of

this contract shall be furnished commencing with the

irrigation season of 1915, subject however to the pro-

visions of Article 7. The use of excess spring flood

waters, not prejudicial to the rights of the United

States, or other appropriators in addition to the

amounts in this article specified, shall not be paid for

by the district not effect a lessening of the supply for

months later in the irrigating season. The district
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shall discontinue the use of such waters upon notifica-

tion that the excess water flow has terminated. [26]

ARTICLE 9. (a) The district shall pay to the

United States, for the supply of water herein speci-

fied, the sum of nineteen thousand dollars ($19,000-

.00).

(b) To secure the payment of the said sum of

$19,000, the district shall deposit with the United

States bonds of the district in form approved by the

Secretary and issued in accordance with the laws of

the state of Washington in such case made and pro-

vided, of the par value of $21,100.00 bearing interest

from the first day of July, 1915, at the rate of 6%
per annum payable semi-annually thereafter on Janu-

ary 1 and July 1 of each year during the period and

for the time provided for by said laws.

(c) The said sum of $19,000 shall be paid by the

district to the United States in semi-annual instal-

ments, the first of which shall be paid on January 1,

1916. These instalments, except the final instalment,

shall be $630.00 and shall continue for nine years, to wit,

from January 1, 1916, to July 1, 1924, inclusive, and

the remaining sum, to wit, $7660.00 shall be paid on

or before January 1, 1925. Interest on the bonds shall

be paid semi-annually to the United States and shall

apply upon the instalments to become due and as they

become due upon this contract, subject, however, to

the conditions hereinafter stipulated. Provided that

if the district shall otherwise or by other methods

under the laws of the state of Washington, now in

force or hereafter enacted, provide for and pay

the said semi-annual instalments to become due as

aforesaid and as the same may become due, then it
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shall be optional with the district whether such inter-

est shall be paid to the United States, but if so paid

such interest shall be credited on the first instalment

or instalments then unpaid. If on or before January

1, 1925, the aggregate sum to be fixed as aforesaid

shall have been paid in full, the United States shall

surrender to the district the bonds aforesaid.

(d) The following options are given to the United

States : ( 1
) The United States may, on 60 days notice

to the District, at any time prior to full payment here-

under, accept sufficient of said bonds at the rate of 90

per cent of their par value in lieu of the agreement

for the payment of the said sum of $19,000, or part

thereof remaining unpaid. In case of the exercise of

this option the United States will not permit any of

the bonds to pass into the possession of any third party

prior to default of any payment of principal or inter-

est provided for in said bonds and until such default

all interest payments shall be applied as credits on the

amounts remaining unpaid on this contract, from and

after default principal and interest at the statutory

rate being payable by the district at the option of the

secretary; or (2) the United States may retain the

said bonds to secure the aforesaid payments and to

enforce the collection of the interest thereon and,

prior to default, apply the same as collected during

the periods mentioned, upon said instalments as afore-

said; or (3) the United States may enforce payment

by foreclosure of the [27] bonds, by suit under this

contract, or other proper proceedings necessary there-

for, the collection of any and all moneys undertaken

by the district to be paid to the United States. (4)

Acceptance of the deposit of said bonds as in para-
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graph (b) of this article provided and interest pay-

ments credited as aforesaid, shall not in any manner

operate as a waiver of any of the terms of this con-

tract, but on the contrary it is agreed that the United

States may, in the discretion of the Secretary, exercise

the cumulative remedies provided for in this contract.

ARTICLE 10. In addition to the amounts specified

by Article 9, the district shall pay to the United

States, or such agency as the Secretary of the Interior

may contract with for the purpose, such operation

and maintenance charges per acre as may be fixed by

the Secretary after annual estimate in advance by the

engineer in connection with the storage reservoirs,

now or hereafter operated by the United States in con-

nection with the Yakima project, including the pro-

portionate estimated cost of all replacements, better-

ments, and renewals of such storage reservoirs, to-

gether with the proportionate share of all items

chargeable to the cost of delivery of water from said

storage reservoirs to the headgates of the district, in-

cluding all damages due to the carriage of the water

in the river channel, all overhead charges on account

of said storage operation as shown by the books of the

Reclamation Service and all other items of expense

incurred on account of such storage and delivery, to-

gether with any actual deficit arising from insufficient

estimates of prior years. Such operation and mainte-

nance charges shall be payable on such date as may be

required by the Secretary.

ARTICLE 11. All payments herein provided for

shall bear interest at the rate of 6% per annum from

the date when such payments become due until paid.

If the district neglect or refuses to make any or all of



38 United States of America

the payments or any part thereof as provided herein,

the Secretary, in his discretion, may refuse to deliver

water to the district until such time as all payments

due and interest shall have been paid.

ARTICLE 12. If subsequent experience should in-

dicate that the amount of water to be delivered under

this contract is more than can be beneficially used by

the irrigable lands within the district, the district may

extend its boundaries for the purpose of including a

greater area of irrigable land so that the water herein

provided for may be put to the highest efficiency that

the district may find to be feasible. At any time within

10 years after the date of this contract, if it shall be

agreed by the district and the Secretary that the sched-

ule of deliveries provided for in Article 8 can be re-

duced and still furnish adequate irrigation to the

aforesaid area of 1500 acres of land, owing to the eco-

nomical methods of the district, then the schedule

may, by mutual consent, be reduced to such rate of

delivery as will adequately irrigate the said acreage;

and for each acre-foot of permanent reduction made

in said schedule for the months of July, August and

September, the district shall be allowed an equitable

credit determined by the Secretary which shall be ap-

plied in liquidation of any instalment of building

charge that may then be due or thereafter become due

to the United States. [28]

ARTICLE 13. The basis, the measure and the

limit of the right of the district to the use of the wa-

ters herein provided, and any water rights that may
hereafter be acquired, shall rest perpetually in the

beneficial use of the said water upon district lands.

ARTICLE 14. The district shall cause the water
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which is to be delivered under the terms of this con-

tract to be put to beneficial use with due diligence

in accordance with law. If failure to use such dili-

gence shall result in an impairment of the water

supply at the disposal of the United States, the supply

to be furnished to the district shall be reduced to the

extent of such impairment, but the payments to be

made thereunder shall not be reduced on this account,

except with the written consent of the Secretary.

ARTICLE 15. The district agrees that it will not,

at any time, so long as payments under this contract,

or as the same may be amended, are required to be

made to the United United States for building, opera-

tion and maintenance, take any steps towards disor-

ganization, dissolution or disincorporation under the

laws of the state of Washington now existing or here-

after enacted, without obtaining the written consent

of the Secretary, and that it will take all steps required

by law for the purpose of collecting the moneys herein

agreed to be paid and for making available a lien on

district lands for the aforesaid sums, and that it will

not reduce the area of district lands nor take any step

which will tend to impair the validity of its lien,

without such consent.

ARTICLE 16. It is understood and agreed that

the terms of this contract shall inure to the benefit

of and be binding upon the successors in interest and

assigns of the parties hereto.

ARTICLE 17. No member of or Delegate to Con-

gress or Resident Commissioner, after his election or

appointment, or either before or after he has qualified

and during his continuance in office, and no officer,

agent, or employee of the Government, shall be ad-
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mitted to any share or part of this contract or agree-

ment, or to any benefit to arise thereupon. Nothing,

however, herein contained shall be construed to ex-

tend to any incorporated company, where such con-

tract or agreement is made for the general benefit of

such incorporation or company, as provided in sections

116 of the act of Congress approved March 4, 1909

(35 Stat., 1109).

IN WITNESS WHEREOF, the United States

has caused these presents to be executed, and the Union

Gap Irrigation District has caused these presents to

be executed by its president and agent and its corporate

seal to be affixed, pursuant to resolution of its board

of directors, a certified copy of which is hereto at-

tached, the day and year first above wTitten.

UNITED STATES OF AMERICA,
By W. A. RYAN (Comptroller)

UNION GAP IRRIGATION DIS-

TRICT,

[Corporate Seal] By H. E. Angel, President.

Attest: C. E. Udell, Secretary.

Recorded June 28, 1915, Yakima Count>^, Vol. 164,

p. 21 Deeds [29]

EXHIBIT "D"

This Indenture, made this 15th day of September,

A. D. 1886, between C. V. Fowler and Anamila Fow-

ler, of Yakima County, W^ashington Territory, the

parties of the first part and C. Z. Cheney and Martha

Cheney of the same County and Territory, the parties

of the second part.
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WITNESSETH : That the said parties of the first

part for and in consideration of the sum of $200.00 to

them in hand paid, the receipt whereof is hereby

acknowledged, does by these presents, grant, bargain,

sell, convey and confirm unto the said parties of the

second part and to their heirs and assigns forever, the

following described property, to wit: One hundred

inches of water to be taken at any point on the NW^
of section 35, T. 13 N., R. 19 E., W.M., where a cer-

tain ditch known as the Last Chance ditch flows, to be

designated by the parties of the second part, said

water to be measured as follows, to be taken from said

ditch on the grade of one-twelfth (1/12) of an inch

to the rod, through a flume or box that is ten inches

wide and ten inches deep, to flow from said ditch a

steady flow of water continuously to the full capacity

of said box or flume during the crop irrigation season

of each and ever}' year, unavoidable breakage and

repairs excepted. This shall be the discription of

one hundred inches of water as intended by the parties

hereto.

It is expressly reserved to the parties of the first

part that the water herein conveyed shall be and is

assessable for the proportion of the repairs and ex-

penses of maintaining and operating said ditch from

and after the first day of March, 1887, said assessment

shall be as to the water herein conveyed is to the

whole amount of water caryed in said ditch.

The parties of the first part expressly reserve the

right to demand such assessment, and upon due unpay-

ment thereof shall not be liable for failure to deliver

the water herein conveyed.

To have and to hold the same subject to the condi-
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tions herein contained unto the said parties of the

second part, their heirs, and assigns forever.

In witness whereof, we have hereunto set our hands

and seals the day and year first above written,

(signed) C. V. FOWLER
(signed) ANAMILA FOWLER

Witness

S. O. MORFORD
JAS. G. BOYLE

Territory of Washington

County of Yakima

On this 15th day of September, A.D. 1886, before

me a notary public in and for said Territory person-

ally appeared C. V. Fowler and Anamila Fowler, his

wife, personally known to me to be identical persons

who subscribed the foregoing instrument and they

both duly acknowledged to me that they duly executed

the same.

[Seal] JAS. G. BOYLE
Notary Public, W. T.

(Recorded Sept. 15, 1886—Book E of Deeds page

265) [30]

EXHIBIT "E"

THIS AGREEMENT, Made this 5th day of

August, 1916, in pursuance of the act of June 17,

1902 (32 Stat., 388), between the UNITED STATES
OF AMERICA, hereinafter styled the United States,

by R. K. Tififany, Project Manager United States

Reclamation Service, thereunto duly authorized, and

UNION GAP IRRIGATION DISTRICT, a pub-

lic corporation duly organized under the laws of the
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State of Washington, having its principal place of

business at North Yakima, Washington, hereinafter

styled "district", its successors and assigns, WIT-
NESSETH;

WHEREAS, the district is the successor in interest

of the Union Gap Irrigation Company, in the title to

the water rights which were heretofore the property

of Alice Taylor and L. F. Ellison and used upon lands

irrigable from the so-called Younger ditch and the

Ellison-Bruton ditch, respectively, in Kittitas County,

Washington; and

WHEREAS, the said Union Gap Company pro-

posed to transfer the user pursuant to said rights from

said lands in Kittitas County, Washington, to lands

irrigable from the canal of the company and claimed

the right to divert the said waters to the extent of 14.8

cubic feet ajt the headgate of the company's canal ; and

WHEREAS, the United States did, on the 21st day

of October, 1913, secure in the. district Court of the

United States in and for the Eastern District of Wash-

ington, a decree whereby the irrigation company was

enjoined from diverting the said quantities of water

by way of relocation of the place of use and the point

of diversion from and after July 1 of each irrigation

season, for as much as the said relocation of use was

shown to be prejudicial to the interests of the United

States; and

WHEREAS, the relocation of place of use of an

equitable portion of the said 14.8 second feet which

the parties have stipulated to be a flow of 2 cubic feet

per second, would not interfere with the rights and

interests of the United States.
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NOW. THEREFORE, IT IS AGREED:
Article t. The United States hereby recognizes the

piiofity" of the district over all rights obtained by the

Umlcii States : tt to any filings made in com-

jfijBCC with -"
; .: the Legislature of the State of

WaafcittgtDii ------ 'ed March 4, 1905, to the extent of

the ase of 2 cubic feet per second of water from the

atBial ftcrvr of the Yakima River. The terms of that

certain limiting a^- :: rat executed by the Fowler

Ditch Company as a predecessor in interest to the

District under date of Novemher 25, 1905, and re-

CBwied in Vol. +1 of Deeds, at page 380, of the records

ai Yakima County, Washington, are hereby modified

MHifar as any denial of the right by the United States

IS coQcemed, by increasing the amounts set forth in

said Timinng agreement by the said 2 cubic feet per

se ^ : md said amounts shall hereafter be as follows:

From April to August, inclusive, 25 c.f.s.

September, 18 c.f.s.

October 14 c.f.s.

Provided, that nothing herein contained shall be

construed as a covenant on the part of the United

States to deliver the above mentioned water. [3 1 ]

It IS agreed that the rights to the said 2 second feet

are in addition to the rights of the district as successor

in interest to the Union Gap Irrigation Company
Ofider a ce-*^ - - vith the United States dated

May 23, 1 / ... .l.:. :^^.L-ied in Vol. 74 of Deeds, at

page 513 of the records of Yakima County, Washing-

ton, and as a purchaser of water rights from the

United States by contract of March 2, 1915, recorded

in VoL 164 of Deeds at page 21, of the records of said

Yakima Countv.
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Article 2. It 13 undentfjfjd that the right of the dis-

trict to the use of the mid 2 sccoad feet of water has

been obtained by the purchase of two certain rights

once exercised in irrigating two tracts known as the

Alice Taylor ranch under what is known as the

Younger ditch in Section 33, Township 20 North,

Range 16 E.VV.M., and the E. F. Ellison ranch under

the Ellison-Bruton ditch in Section 34, Township 19

North, Range 17^ E. W. M., these rights having been

obtained by deeds from the former owners by prede-

cessors of the district, and that the rights formerly

exercised upon said ranches are claimed by the dis-

trict as its property exclusively, consequent upon the

relocation thereof for the irrigation of the lands tribu-

tary to the canal of the district.

It is further agreed that the said rights, upon such

relocation of the point of diversion and the place of

use, are recognized by the district as not exceeding

one cubic second foot derived from the said Taylor

right, and one cubic second foot from the said Ellison

right, and said rights shall not be subject to sale or

transfer to other lands than those irrigable in the sys-

tem of the district without the consent of the Secre-

tary of the Interior.

Article 3. It is agreed that the diversion and use of

the aforesaid additional two second feet of water by

the district shall always be subject to the condition

that the said Taylor and the said Ellison water rights

shall be used neither upon the lands heretofore irri-

gated thereby, as aforesaid, nor upon other lands in

the vicinity thereof, and if, at any time and as often

as, either or both of said tracts, or other lands in the

vicinity thereof, shall be irrigated under the claim of
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right in and to either or both of the said Taylor and

Ellison water rights, the right of the district to the

use of one cubic second foot or two cubic second feet,

as the case may be, of said additional water, shall

immediately cease. Moreover, the district hereby

agrees that it will forthwith, upon notice from the

agents of the United States, discontinue the use of

said additional water, and said use shall be suspended

until such time as the district shall at its own expense

consummate the necessary steps to prevent the use of

said water on said lands.

Article 4. In consideration of the premises, the dis-

trict hereby conveys to the United States all right, title

and interest which it now has, or hereafter may
acquire in or to the said Taylor or Ellison water

rights, or either of them, save and except the right to

divert and use said additional two cubic second feet

of water, reserving, ^however, all rights necessary for

the defense of said rights, or necessary to prohibit and

enjoin the hostile assertion of title to or possession of

said Taylor and Ellison rights by persons not parties

hereto.

Article 5. No Member of or Delegate to Congress,

or Resident Commissioner, after his election or ap-

pointment, or either before or after he has qualified

and during his continuance in office, and no officer,

agent, or employee of the Government shall be ad-

mitted to any shart or part of this contract or agree-

ment, or to any benefit to arise thereupon. Nothing,

however, herein contained shall be construed to extend

to any incorporated company, where such contract or

agreement is made for the general benefit of such in-

corporation or company, as provided in section 116 of
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the act of Congress approved March 4, 1909 (35 Stat.

L., 1109).

IN WITNESS WHEREOF, the parties have

hereto signed their names the day and year first above

written.

THE UNITED STATES OF AMERICA

By R. K. Tififany,

Project Manager U. S. R. S.

UNION GAP IRRIGATION DISTRICT
[Seal] By (Sd.) Edgar L. Porter

Attest: (Sd.) A. W. Severance

Secretary.

Approved by Morris Bien,

Acting Director,

Sept. 19, 1916. [33]

Donald, Washington, August 4th, 1916.

Residence of Edgar L. Porter.

"This being the time and place to which the Board

of Directors of Union Gap Irrigation District ad-

journed its regular monthly meeting for the month of

August, 1916 held on the 1st day of August, 1916,

present Edgar L. Porter, J. J. Schaefifer and A. W.
Severance; all of the directors being present and Ed-

gar L. Porter presiding, the following proceedings

were had:

"A. W. Severance introduced the following resolu-

tion:

WHEREAS, the Union Gap Irrigation District

is the successor in interest of the Union Gap Irrigation

Company in the title to the water rights which were
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heretofore the property of Alice Taylor and L. F.

Ellison and used upon lands irrigable from the so

called Younger ditch and the Ellison-Bruton ditch

respectively in Kittitas County, Washington; and

WHEREAS, the said Union Gap Irrigation Com-

pany sought to transfer the water pursuant to said

rights from said lands in Kittitas County, Washing-

ton, to lands irrigable from the canal of the said com-

pany and claimed the right to divert the said waters

to the extent of 14.8 cubic feet per second at the head-

gate of the company's canal in Yakima County, Wash-

ington; and

WHEREAS, the United States did, on the 21st day

of October, 1913, secure in the District Court of the

United States in and for the Eastern District of Wash-

ington, a decree whereby the Union Gap Irrigation

Company was enjoined from diverting the said quan-

tities of water by way of relocation of the' place of

use and the point of diversion from and after July 1

of each irrigation season, for as much as the said relo-

cations of use was shown to be prejudicial to the inter-

est of the United States ; and

WHEREAS, the relocation place of an equitable

portion of the said 14.8 second feet which the parties

herein mentioned have stipulated to be a flow of 2

cubic feet per second, would not interfere with the

rights of the United States; and

WHEREAS, the Honorable Secretary of the In-

terior, acting as such, on behalf of the United States,

has agreed with the Union Gap Irrigation District,

permitting it to divert 2 cubic feet of water per sec-

ond from the Yakima river into its canal in Yakima
County, Washington, and that the said Union Gap
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Irrigation District has agreed with the United States

that it would transfer all of its right, title and interest

which it now has, or may hereafter acquire in or to

the said Taylor or Ellison water rights, or either of

them; and

WHEREAS, the terms of such agreement have

been reduced to writing and are now contained in a

certain written contract which it now proposes to

execute

;

NOW, THEREFORE, BE IT RESOLVED, that

the aforesaid written contract be and the same is

hereby accepted and agreed to by the Union Gap
Irrigation District and each and every one of the

terms and conditions of said contract are hereby ac-

cepted and [34] the execution thereof on behalf of

the Union Gap Irrigation District is hereby author-

ized, BE IT FURTHER
RESOLVED, that the Union Gap Irrigation Dis-

trict enter into the contract aforesaid, acting by its

President, the Secretary attesting, and that the seal

of the District be affixed hereto, and that this resolu-

tion, followed by the said written contract be spread

in full upon the records of the District and that the

Secretary make and certify a copy of this resolution

to the Honorable Secretary of the Interior."

A. W. Severance moved the adoption of the fore-

going resolution, motion seconded by J. J. Schaefifer.

Motion prevailed, and ,the resolution declared

adopted."

State of Washington,

County of Yakima,—ss.

I, A. W. Severance, hereby certify, that I am the

duly elected, qualified and acting secretary of the
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Union Gap Irrigation District of Yakima County,

Washington, and that the attached and foregoing is a

true and correct copy and the whole thereof of the

records of Union Gap Irrigation District, in so far

as the records relate or in any manner refer to the sub-

ject matter embraced and set out in said copy.

WITNESS my hand and the official seal of Union

Gap Irrigation District hereto affixed this 4th day of

August, 1916.

UNION GAP IRRIGATION DISTRICT,

[Seal] By (Sd.) A. W. Severance,

Secretary.

Filed in U. S. District Court, Eastern District of

Washington, September 25, 1928.

EVA M. HARDIN,
Clerk.

By Margaret E. Ryerson.

[35]

[Title of Court and Cause.]

ANSWER OF DEFENDANT TO BILL OF
COMPLAINT

This defendant comes and makes answer to Com-

plainant's Bill of Complaint, or to so much thereof

as it is advised is material to be answered:

1.

That it believes that the action is prosecuted at

the request of the Secretary of the Interior and under

the direction of the Attorney General of the United

States.
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2.

In answering paragraph two of said bill of com-

plaint, this answering defendant says: That it is a

municipal corporation organized under the laws of

the State of Washington in reference to irrigation

districts, and is authorized to construct and operate

canals and distributing systems for the purpose of

furnishing water for irrigation purposes to individual

water users within its territory; that it operates and

controls the irrigation canal known as the Union Gap

Canal and what is known as the Fowler Ditch, and

with full authority, under the law, by contract with

the Fowler Ditch Company, a corporation, it has be-

come its successor in interest in the operation of its

canal, including the distribution of water to its stock-

holders.

Answering paragraph three of said bill of com-

plaint, it says: That it is the successor in interest of

the Union Gap Irrigation Company, and exercises

ownership of the said Fowler Ditch Company sub-

ject to the limitations and obligations defined in com-

plainant's Exhibits ''A" and "B".

4.

Answering paragraph four of the bill of complaint,

this defendant says: It believes that the complainant

has availed itself of the provisions of law in the State

of Washington, giving the United States right and full

authority to acquire property and appropriate water

in the Yakima River, and that in compliance there-

with did in May, 1905, appropriate all unappropri-
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ated water in Yakima River for the purpose of irri-

gation. [36]

5.

Answering paragraph five of said bill of complaint,

it says: That the Secretary of the Interior of the

United States did make certain requirements of the

water users of the Yakima River, pursuant to which

the Fowler Ditch Company, this defendant believes,

did on the 25th day of November, 1905, enter into a

certain limiting agreement referred to by complainant

as Exhibit "A", and believes that it was limited to

appropriating water from the Yakima River to 23

second-feet from April to August, inclusive, 16 second-

feet in September and 12 second-feet in October of

each year. That the defendant in taking over the

rights of the said Union Gap Irrigation Company
and the Fowler Ditch Company recognized said con-

tracts and agreements so far as they applied to the

stockholders of said corporation, the Fowler Ditch

Company. That it believes that the Union Gap Irri-

gation Company entered into the contract with the

United States, dated May 23, 1906, referred to in

complainant's bill of complaint as Exhibit "B". This

defendant admits that it entered into the contract with

the United States referred to in complainant's bill of

complaint as Exhibit "C", on the 2nd day of March,

1915.

Answering paragraph six of said bill of complaint,

this answering defendant says: It believes that the

complainant, through the Secretary of the Interior,

did on the 27th day of March, 1906, complied with
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the Act of Congress and the conditions of the contract

referred to as Exhibit "A", whereby said contract be-

came binding upon the parties thereto, and their suc-

cessors in interest.

7.

Answering paragraph seven of said bill of com-

plaint, it says: It believes that the complainant did

purchase the Sunnyside Canal, together with the water

rights thereunto belonging, amounting to 1054 cubic-

second-feet.

8.

Answering paragraph eight of said bill of com-

plaint, it says: That it believes that the complainant

has expended many millions of dollars in the con-

struction of irrigation works in Kittitas County and

Benton County and Yakima County.

9.

Answering paragraph nine of said bill of complaint,

this defendant says: That it carries water for the

Thompson Fruit Company, C. S. Mead and wife, and

W. O. Bradbury, and that by contract of August 5,

1916, pursuant to Exhibit ''E" referred to in complain-

ant's bill of complaint, 2 second feet of water were

added to the amount of its diversion, and that ar-

rangements have been made for the point of diversion

of 2>4 second-feet of water from April to August,

inclusive, 1.7 second-feet in September and 1.3 second-

feet in October, and was transferred with the consent

of the complainant and all other parties concerned to

another point of diversion in the Yakima River. That

by reason of the foregoing [37] contracts and agree-

ments the defendant is entitled to divert from the



54 United States of America

Yakima River, as against the interests of the com

plainant, as follows

During the month of April, 59.76 second feet

" May, 61.82

" June, 62.86

" July, 62.91

" August, 63.86

" Sept. 44.56

" Oct. 30.49

That in addition to the foregoing schedule this an-

swering defendant says that it is obligated to Fred

Cheney and Nellie Cheney to divert from the Yakima

River 2^ second feet of water during irrigation sea-

son, and therefore is entitled to such diversion by rea-

son of a contract and stipulation entered into by this

defendant with the said Fred Cheney and Nellie

Cheney, a copy of which is hereto attached and

marked Exhibit "A" of this answer and recorded in

Vol. 210 of Deeds fee No. 234874, official records

Auditor Yakima County to which reference is hereby

made; provided the said Fred Cheney and Nellie

Cheney are entitled to said water in addition to any

interest they might have in water in the Yakima River

by reason of their being stockholders in the Fowler

Ditch Company, and should such additional amount

found to be not controlled or afifected by any limiting

agreement and until this defendant is enjoined by the

complainant from furnishing said additional water.

10.

Answering paragraph ten of said bill of complaint,

this defendant says: It denies that it has during the

irrigation season of 1928 diverted and used any quan-
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tity of water in excess of the amounts to which it is

entitled.

11.

Answering paragraph eleven of said bill of com-

plaint, this defendant says: It denies that the deed

referred to as Exhibit "D" does not authorize it to

divert water from the Yakima River in excess of the

amounts specified in said contracts and limiting agree-

ment, and denies that the same is merely a right to

have delivered to the said Fred Cheney and Nellie

Cheney from the Defendant's said Fowler Ditch a

part of which it is permitted to divert from the

Yakima River under the limiting agreement referred

to. That is to say that it denies that the water, if any,

which the said Fred Cheney and Nellie Cheney are

entitled to receive from the ditch of the defendant is

a part of the 23 feet, which, during the months of

April to August, inclusive, the defendant is permitted

to divert under said limiting agreement and contracts,

and alleges the fact to be that it is entitled to divert

from the Yakima River in addition thereto whatever

water right the said Fred Cheney and Nellie Cheney
may have in the Yakima River in addition to their

interest in the Fowler Ditch Company, as one of its

stockholders. Defendant further denies that for more
than a period of twenty years after the said limiting

agreement was made, or for a period of any time

thereafter, or at all, have the parties, or their succes-

sors in interest, or any one authorized to represent

them, or any of them construed said limiting agree-

ment to include the 2y2 second-feet claimed by the

said Fred Cheney and Nellie Cheney, or their prede-

cessors in [38] interest, and denies that the amount
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specified in said limiting agreement, as limiting the

amount of water which the defendant is entitled to

divert from the Yakima River for all the water users

receiving water from the defendant's canal (includ-

ing the said Fred Cheney and Nellie Cheney, and

their predecessors in interest) to the amount specified

in said limiting agreement, was supplemented or in-

creased by the amount specified in the contracts sub-

sequently made with the United States and set out and

described in said Bill of Complaint at any time, and

it alleges that at all times it has diverted the additional

2y2 second-feet during the period of said twenty years

during irrigation seasons in addition to the amounts

specified in said limiting agreement and contracts re-

ferred to in said bill of complaint, and delivered the

same to the said Fred Cheney and Nellie Cheney

pursuant to their claim of water right in the Yakima

River for that amount independent of and exclusive

of any and all interest they may have had as stock-

holders in said Fowler Ditch Company, all of which

was in excess of the 23 second-feet provided for in said

limiting agreement. It further denies that during the

year 1928, or at all, it has attempted to divert water

in excess of the amount defined in said limiting agree-

ment and other contracts with the United States, ex-

cept an additional 2^ second-feet claimed by the said

Fred Cheney and Nellie Cheney, and denies that at

all times has it diverted any water from the Yakima

River in excess of the amounts defined by the said

limiting agreement and said contracts, other than and

except the said 2^ second-feet referred to. That it

believes that certain predecessors in interest of the

Fowler Ditch Company, C. V. Fowler and Anamila
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Fowler, executed the water deed referred to in the

bill of complaint as Exhibit "D", and that the said

deed confers upon the said Fred Cheney and Nellie

Cheney, as successors in interest in said conveyance,

the right to appropriate 2^^ second feet of water from

the Yakima River at or near the intake in the Yakima

River of the defendant's main canal, that part of it

which is known as the Fowler Ditch, and also confers

upon them, the said Fred Cheney and Nellie Cheney,

a carrying right in said canal which requires this de-

fendant, as successor in interest to said Fowler Ditch

Company, to deliver said water to the said Fred

Cheney and Nellie Cheney through said canal to their

premises, and that it believes that there has never been

any limiting agreement with the complainant affect-

ing, defining or limiting this 2^ second-feet of water

appropriated by the said C. V. Fowler and Anamila

Fowler, and conveyed by mesne conveyance to the

said Fred Cheney and Nellie Cheney, and that the

said lYz second feet of water is in no way affected or

limited by the limiting agreement entered into by the

said Fowler Ditch Company with the complainant,

limiting the diversion to 23 second feet, and that the

said 2^ second-feet claimed by the said Fred Cheney

and Nellie Cheney is in excess of the said 23 second-

feet.

12.

Answering paragraph twelve of said bill of com-

plaint, it says: That so far as said 2^ second-feet of

water claimed by the said Fred Cheney and Nellie

Cheney at all times during the period of twenty years,

or at all, has this defendant or its predecessors in in-

terest, recognized said limiting agreements or contracts
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supplemental thereto, or other contracts by the United

States and [39] the predecessors in interest, by which

the amount of water to be diverted was determined

or limited, and that at all times has the defendant,

and its predecessors in interest, by reason of said deed

referred to as Exhibit "D", claimed and exercised

the right to divert said additional 2^^ second feet of

water.

13.

Answering paragraph thirteen of said bill of com-

plaint, defendant says: That it denies that it will un-

less restrained by this Court continue to divert from

the Yakima River any amount in excess to which it is

entitled, including said additional 2^^ second-feet

claimed by the said Fred Cheney and Nellie Cheney

as aforesaid, and it denies that the same will work any

injury or damage to the complainant or anybody. It

further denies that such diversion by the defendant,

as herein defined at low water season or at all, will

in any way contribute to the shortage in the natural

flow available to the complainant, and denies that it

will diminish the amount of the stored water referred

to in said paragraph thirteen.

14.

Answering paragraph fourteen of said bill of com-

plaint, this defendant says: It denies that the diver-

sion from the Yakima River by the defendant or the

amounts of water defined in the limiting agreement

and the various contracts of the defendant, and its

predecessors in interest, and the said additional ZYi

second feet claimed by the said Fred Cheney and

Nellie Cheney diminishes in any amount the water

available for diversion by the United States, through
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its Sunnyside Canal, or the amount that the complain-

ant is legally entitled to divert into the Sunnyside

Canal.

IS.

Answering paragraph fifteen of said bill of com-

plaint, this answering defendant says: It believes the

allegations, matters and things therein set forth, ex-

cept that it denies that the amount of water that the

defendant is entitled to divert from the Yakima River,

as hereinbefore specifically set forth, and the addi-

tional 2y2 second feet of water claimed by the said

Fred Cheney and Nellie Cheney, is a wrongful diver-

sion or that it will tend to prevent the United States

from fully supplying the amounts of water which it

has contracted to deliver, and denies that it will work

any injury or damage to any crops, and denies that it

will affect the price of the purchasers in the Kittitas

Reclamation District, and denies that any areas in the

valley of the Yakima River and tributary to it will

suffer in anyway by reason of such diversion on the

part of the defendant, and further denies that it will

in anyway interfere with or be detrimental with the

success of the Yakima Project or the reimbursement

of the complainant's reclamation fund.

16.

Answering paragraph sixteen of said bill of com-

plaint, defendant says: It admits that the point in

the Yakima River at which the defendant diverts,

and will continue to divert, water is above the com-

plainant's said Sunnyside Canal and the point of in-

take of defendant's main canal, The Fowler Ditch,

is above the [40] point of diversion in the Yakima
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River of the Sunnyside Canal and its intake from

which it supplies water to various arid land, That

defendant's said point of intake is up-stream in the

Yakima River from the intake of said Sunnyside

Canal where it diverts its water. That there are no

points of diversion, and no diversion being made by

any person or corporation, or at all, between the point

of diversion of the defendant and the point of diver-

sion of complainant's Sunnyside Canal. That the de-

fendant has a spillway which it must necessarily main-

tain in its main canal for above said intake of said

Sunnyside Canal and not far below said intake of

defendant's said main canal, the Fowler Ditch, its

point of diversion. That at all times the defendant

spills back into the Yakima River through its spillway

a large quantity of water without diminution, which

amount is far in excess of any amount that it may have

diverted at its said intake over and above the amounts

defined in said limiting agreements and contracts.

That is to say that the amount that the complainant

has received at its intake at the Sunnyside Canal has

never been diminished by reason of defendant's diver-

sion, if any, in excess of the amounts specified and

defined in said limiting agreement and contracts re-

ferred to in complainant's bill of complaint, which de-

fines the maximum quantity of water to be diverted

by the defendant, exclusive of said 2^ feet. There-

fore the defendant denies that the complainant is un-

able to exercise any control of said water, and denies

that the owners of lands in defendant's irrigation dis-

trict are using any water unlawfully diverted, and

denies that it is diverting water in derogation of com-

plainant's rights.
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Having thus made full answer to all the matters

and things contained in the bill of complaint this de-

fendant prays to be dismissed hence, with its costs in

this behalf incurred.

UNION GAP IRRIGATION DISTRICT,

[Seal] By A. W. SEVERANCE,
Its president.

A. W. Severance, and

Thos. H. Wilson, of

Yakima, Washington,

Solicitors for defendant. [41]

Exhibit "A"

IN THE SUPERIOR COURT OF THE STATE
OF WASHINGTON, IN AND FOR

YAKIMA COUNTY.

No. 13295

UNION GAP IRRIGATION DISTRICT, a cor-

poration,

Plaintifif,

vs.

MOXEE COMPANY, a corporation, FRED
CHENEY and NELLIE CHENEY, husband

and wife, et al.,

Defendants.

STIPULATION.

The above entitled cause having come on regularly

for trial at 10:00 A. M. on Tuesday, the first day of

March, 1921. and the parties having converred with
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each other, with the view of settling their respective

contentions;

Now, Therefore, it is hereby stipulated by and be-

tween the Plaintiff, Union Gap Irrigation District, a

corporation, by and through its attorneys, Richards,

Fontaine & Gilbert, and T. H. Wilson, and the De-

fendants, Fred Cheney and Nellie Cheney, husband

and wife, by and through their attorney, H. J. Snively,

that the defendants are the owners of the Northwest

Quarter (NW^) of section thirty-five (35) Town-

ship Thirteen (13) North, Range Nineteen (19) E.

W. M., Yakima County, Washington, and that the

plaintiff is the owner of a right of way for an irriga-

tion ditch over and across said premises, fifty (50)

feet in width, to wit: twenty-five (25) feet in width

on either side of the center line of said ditch as the

same is now located and constructed, which center

line is accurately described in the complaint filed

therein; and

It is further agreed that the width of said ditch

at the bottom thereof shall not be increased without

the consent of the defendants, but that the sides of

said ditch may be given a proper slope, provided said

slope shall not be more than one and one-half to one.

It is further agreed that the defendants shall have

the right to maintain four fences over and across said

canal or ditch and the right of vvay therefor, one of

said fences to be on the north boundary line of said

premises and one of said fences to be on the south

boundary line of said premises and the other two of

said fences to be at such points as shall be designated

by the defendants and constructed so as to converge

towards said canal so that the defendants' stock may
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take water from said canal from the upper side thereof

at any point between said fences, said fences not to be

located farther apart than the same now are, to wit:

about 100 yards. It is agreed that said fences shall be

constructed over said canal and the right of way there-

for, as follows: The defendants shall install at their

own expense corner posts for said fences as near as

possible to the high water line in said canal at the

upper side of said canal and to connect said fences

with said corner posts and to place a corner post for

said fences on the lower side of said canal and to

connect said fences with said corner posts and to at-

tach to said corner posts gates so that the lower side of

the right of way of said canal may be driven by men
and teams in connection with the [42] maintenance

thereof, such gates to swing upon posts set as near as

practicable and proper to the high water line on the

lower side of said canal and the defendants shall have

the right to stretch wires between the posts on the up-

per side of said canal and the posts on the lower side

of said canal, but such wires shall not be permanently

attached to the posts upon the lower side thereof, but

shall be attached as wire gates are ordinarily attached

so that the same can be removed whenever necessary

to clean said canal and the lower wire shall not come

nearer than 18 inches to the high water level in said

canal.

It is further stipulated and agreed that the defend-

ants now maintain a bridge across said canal on said

premises and that they may continue so to do, but

that the plaintiff shall have the right to elevate said

bridge, at its own expense, so that the same will clear

the high water level in said canal by 18 inches, and
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it is further agreed that the defendants may construct

an additional bridge across said canal at such point

as they may select, provided said bridge shall clear

the high water level in said canal by eighteen inches,

both of said bridges to be maintained by and at the

expense of the defendants. It is further agreed that

the stock of the defendants shall not be permitted to

cross said canal, or the right of way therefor, dur-

ing the irrigation season, except upon the bridge or

bridges herein provided for.

It is further stipulated and agreed that on the iSth

day of September, 1886, C. V. Fowler and Anamila

Fowler, then being the owners of a certain canal

known as the "Last Chance Ditch" and later as the

"Fowler Ditch," made, executed and delivered to

C. Z. Cheney and Martha Cheney, the predecessors

in interest of the defendants and then the owners of

the lands now owned by the defendants, said convey-

ance being in words and figures as follows, to wit:

"This Indenture made this 15th day of September,

A. D. 1886, between C. V. Fowler and Anamila

Fowler of Yakima County, Washington Territory,

the parties of the first part, and C. Z. Cheney and

Martha Cheney of the same county and Territory,

the parties of the second part, WITNESSETH, that

the said parties of the first part for and in considera-

tion of the sum of Two Hundred ($200.00) Dollars

to them in hand paid, the receipt whereof is hereby

acknowledged, does by these presents grant, bargain,

sell, convey, and confirm unto the said parties of the
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second part, and to their heirs and assigns forever,

the following described property, to-wit:

One Hundred inches of water to be taken at any

point on the NW>4 of Section 35, Tp. 13 N., R. 19

EWM., where a certain ditch known as the Last

Chance Ditch flows, to be designated by the said

parties of the second part, said water to be measured

as follows : To be taken from said ditch on the grade

of one-twelfth (1/12) of an inch to the rod through a

flume or box that is 10 inches wide and 10 inches deep

to flow from said ditch a steady flow of water con-

tinuously to the full capacity of said box or flume

during the crops irrigation season of each and every

year unavoidable breakages and repairs excepted.

This shall be the description of 100 inches of water

as intended by the parties hereto. It is expressly

reserved to the parties of the first part that the water

herein conveyed shall be and is assessable for the

proportion of the repairs and expenses of [43] main-

taining and operating said ditch from and after the

first day of March, 1887, said assessments shall be as

to the water herein conveyed is to the whole amount

of water conveyed in said ditch.

The parties of the first part expressly reserve the

right to demand such assessment and upon an unpay-

ment thereof shall not be liable for failure to deliver

the water herein conveyed.

TO HAVE AND TO HOLD the same subject to

the conditions herein contained unto the said parties

of the second part, their heirs and assigns forever.

IN WITNESS WHEREOF, we have hereunto
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set our hands and seals the day and year first above

written.

C. V. FOWLER.
ANAMILA FOWLER.

Witnesses:

S. O. MORFORD
JAS. G. BOYLE

Territory of Washington,

County of Yakima.—ss.

On this 15th day of September, A. D. 1886, before

me, a Notary Public in and for said Territory, per-

sonally appeared C. V. Fowler and Anamila Fowler,

his wife, personally known to me to be the identical

persons who subscribed the foregoing instrument and

they both duly acknowledged to me that they duly

executed the same.

[Seal] JAMES G. BOYLE,
Notary Public, W. T."

which conveyance was filed for record in the auditor's

office of Yakima County, Washington, on the 15th

day of September, 1886, at 4:00 P. M., and is re-

corded in Book "E" of Deeds, at page 265 thereof,

and hereinafter referred to as the "Fowler Water

Deed," and that after the said conveyance was made

and recorded, the said C. V. Fowler and Anamila

Fowler conveyed whatever rights they had in said

canal to the Fowler Ditch Company, the predecessor

in interest of the plaintiff, and that after the date of

said Fowler Water Deed the said C. Z. Cheney and

Martha Cheney have used the water from said ditch

conveyed to them in said deed and irrigated the land

now owned by the defendants lying below said canal.
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so constructed by the said Fowler and known as the

Last Chance Ditch and later as the Fowler Ditch,

and that from the date of said deed the said defend-

ants, or their predecessors in interest, have continu-

ously used the water called for in said deed upon the

lands hereinbefore described during the irrigation

season of each year.

It is further agreed and stipulated that there is a

contention between the plaintiff and defendants as

to the nature defendants' water right and as to the

amount of water they are entitled to under the terms

of said Fowler Water Deed. The defendants claim

that they are entitled to a water right of two and

one-half feet of water per second of time to be deliv-

ered by the plaintifif from its ditch for the irrigation

of their said land. It is the contention of the plain-

tiff that it is under no duty to furnish and deliver

the defendants any water whatsoever under [44] the

terms of said Fowler Water Deed, and it further

contends that the said defendants are the owners of

a valid water right in the Yakima River by virtue of

said Fowler Water Deed and that their water right

is independent of any water right or right of diver-

sion owned or claimed by the plaintiff or the Fowler

Ditch Company, and that there must at some time

be a determination of said question between the

defendants and the United States of America. It is

therefore agreed that said questions and issues shall

not be decided by any decree to be entered in this

case, but that pending the final adjudication of said

matters, it is agreed that the plaintiff shall deliver to

the defendants under the terms of said Fowler Water

Deed and as complying therewith two and one-half
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cubic feet of water per second of time during the

irrigation season, to be measured in accordance with

the custom of the plaintiff and it is agreed that the

maintenance charge provided for in said Fowler

Water Deed shall be due and payable on the first

day of May of each year. The defendants agree

that in the event that the plaintiff shall hereafter be

prevented from diverting said water from the Yakima

River into its canal by the United States of America,

or enjoined from so doing by any Court of competent

jurisdiction, that the plaintiff shall not be liable in

damages to the defendants for its failure to deliver

said water during the period such injunction shall

remain in force, or during the period it shall be pre-

vented from making said delivery as aforesaid; pro-

vided, however,' that if it shall be determined that

said defendants are not entitled to the water called

for in said Fowler Water Deed in their own right,

that nothing herein contained shall be construed to

deprive the defendants of their right to bring suit

against the plaintiff and the Fowler Ditch Company

to determine the question as to whether or not the

plaintiff or the Fowler Ditch Company are bound to

furnish said water to the defendants out of the appro-

priations and water belonging to them or either of

them. It is further agreed and stipulated that the

plaintiff does not hereby admit that the defendants

are entitled to any water, or any particular quantity

of water, under the terms of said Fowler Water

Deed, and that the plaintiff shall not be estopped to

deny its liability to furnish and deliver water to the

defendants under the terms of said Fowler Water

Deed, because of the fact that it and its predecessors
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in interest have heretofore delivered water to the de-

fendants in pursuance to the terms of said deed and

said defendants do hereby waive any right they may

have, or shall hereafter acquire, to claim any water

as against the plaintiff or its predecessors in interest

under the terms of said Fowler Water Deed by ad-

verse possession or advere use thereof.

It is further stipulated that there are three turn-

outs on the premises belonging to the defendants and

that the said defendans are entitled to a certain

amount of water from said ditch by reason of their

ownership of shares of stock in the Fowler Ditch

Company, which water shall be delivered to the de-

fendants at the upper turnout and that the water to

be delivered to the defendants by virtue of said

Fowler .Water Deed shall be delivered to them at the

two lower turnouts as now located upon said premises

and that the defendants shall have the right to have all

of such water delivered at either or both of said turn-

outs, upon request made to said plaintiff, through its

ditch superintendent. [45]

It is further stipulated that the ditch of the plain-

tiff is not properly located through the lands of the

defendants and that the parties hereto contemplate an

agreement to be made within a period of three years,

whereby the location of said ditch will be changed

through said premises and it is hereby agreed that

the defendants may maintain their head-ditch as now

constructed and located for a period of three years

from the date hereof, but thereafter shall remove the

same from the right of way of said plaintiff at all

points below and beyond the second turnout as the

same is now located upon said premises.
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It is further stipulated by all parties hereto that

the above entitled Court may enter a decree in the

above entitled cause upon this stipulation and that

said decree shall be binding upon all parties to this

stipulation and shall inure to the benefit of their

successors and assigns, executors, administrators and

tenants.

Dated this 2nd day of March, 1921.

RICHARDS, FONTAINE & GILBERT,
T. H. WILSON,

Attorneys for the Plaintiff.

H. J. SNIVELY,
Attorney for the defendants, Fred Cheney and

Nellie Cheney, husband and wife.

[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, October 22, 1928.

EVA M. HARDIN,
Clerk.

Margaret E. Ryerson,

Deputy. [46]

[Title of Court and Cause.]

DECREE AND INJUNCTION.

This case coming on regularly to be heard before

the Court on the 10th day of May, 1929, the com-

plainant and the defendant appearing by their re-

spective attorneys of record herein, and oral and

documentary evidence having been introduced by the

complainant and the defendant herein, and the law

and the evidence having been duly considered by the
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Court, and the Court being fully advised in the

premises,

It is ordered, adjudged and decreed that the de-

fendant Union Gap Irrigation District, its officers,

agents, attorneys and employees be and are perpet-

ually enjoined and restrained from diverting from

the Yakima River any water in excess of the follow-

ing amounts during the several months of each irri-

gation season, to-wit:

During the month of April 59.76 second-feet
" May 61.82 "

" June 62.86 "

"
July 62.91

"

" August 63.86 "

" September 44.56 "

" October 30.49
"

Except that, until such time as the question shall be

adjudicated between the United States and the suc-

cessors in interest of C. Z. Cheney, and Martha

Cheney, husband and wife, the defendant may divert

from the said Yakima River not exceeding one hun-

dred inches of water to be taken from defendants'

[47] ditch on the grade of one-twelfth of an inch to

the rod, through a flume or box that is ten inches

wide and ten inches deep, to flow from said ditch a

steady flow of water continuously to the full capacity

of said box or flume during the crop irrigation season

of each and every year, or a flow of water equivalent

to such measurement, the said additional water to be

used upon the northwest quarter of section thirty-

five (35) under defendant's ditch.

It is further ordered, adjudged and decreed that
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the complainant have and recover judgment agains

the defendant for its costs herein.

Dated at Yakima, Washington, this 11th day o1

May, A. D. 1929.

J. STANLEY WEBSTER,
United States District Judge.

[Endorsed] : Filed in the U. S. District Court

Eastern District of Washington, May 11, 1929.

EVA M. HARDIN,
Clerk.

Margaret E. Ryerson,

Deputy. [48]

[Title of Court and Cause.]

STATEMENT OF EVIDENCE UNDER
EQUITY RULE NO. 75.

BE IT REMEMBERED that this cause came or

regularly for trial before the Court sitting in equit}

on May 10th, 1929, on the issues made by the Bill

of Complaint of the complainant and the answer oi

the defendant, and E. J. Farley, Esquire, Assistant

United States Attorney, and B. E. Stoutemyer, Es-

quire, appearing for the complainant, and A. W,
Severance, Esquire, and Thos. H. Wilson, Esquire,

appearing for the defendant,

—

Whereupon the following proceedings took place:

Mr. WILSON.—If your Honor please, at the be-

ginning of this case I want to call your Honor's

attention to what I consider the facts to be. There

is not sufficient parties defendant here to determine

the issues in this case. Briefly, it's a controversy over

two and one-half feet of water of the Yakima River

near the intake of the Union Gap canal. One Cheney



vs. Union Gap Irrigation District 73

claims it by reason of a transfer in the early days.

* * * I call the Court's attention to this matter

and ask that Cheney be brought in, and also that the

Fowler Ditch Company shall be brought in, and I

believe all the parties should be in Court and the

thing settled once and for all. This thing has been

annoying the Union Gap people for years.

Discussion.

COURT.—Why didn't you bring them in if they

were necessary to the decision of the controversy?

Mr. WILSON.—I thought it was the Govern-

ment's case [49] and they should bring them in if

they want this thing adjudicated, and the further rea-

son I took it up with them that it be done and it was

continued over last term with the idea these parties

be brought in.

COURT.—I think we will proceed with the case.

If any situation develops that we can't go forward

without them, then we can proceed with this, but I

think we will proceed with the case at this time.

Discussion.

COURT.—It seems very plain to me the Court

can decide this controversy in so far as it affects the

party before it without in any way depriving the

Cheneys of any rights they may have against the

defendant Ditch Company—whatever their rights

may be against that company will not be afifected by

this law suit, and the question of what the Govern-

ment's rights are against the defendant company can-

not be affected by any rights the Cheneys may have

against the Company—we will proceed to try the

case.
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(Testimony of Paul Taylor)

PAUL TAYLOR, being called and first duly

sworn as a witness for the complainant, testified as

follows

:

My name is Paul Taylor and I reside at Yakima,

Washington, and am assistant engineer of the Bureau

of Reclamation, and have been in that service a total

period of about nineteen years. I have charge of the

storage reservoirs of the Yakima Project and the dis-

tribution of water in connection therewith. My du-

ties include the measuring and recording of the flow

of the river and surveys of the various canals of

which records are kept under my charge and com-

piled by me. I [SO] have kept and compiled a record

of the diversions by the defendant Union Gap Irri-

gation District and have prepared plats showing the

amounts of diversion in 1928, during each day of

the season, and have also compiled and platted the

amount the district was entitled to divert as specified

in the limiting agreements, with a line showing the

amount actually diverted, by plat referred to as

Exhibit "A." (Plat certified plaintiff's Exhibit "A"

received in evidence.)

The continuous line on the plat shows the date of

the diversions of the Union Gap Canal and the cubic

feet per second, and the dates at the top of the plat

indicate the day and month and year, and the figures

along here (indicating) the cubic feet per second.

The dotted line indicates the amount of agreement,

and this (indicating) the excess diversion per second-

foot. The amount of excess diverted each month in

1928 is as follows:
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(Testimony of Paul Taylor)

May 595 acre-feet

June 405

July 475

August 107 "

Doring the remaining months the diversion was less

than the iz:i~z irr.junts except that there was no

agreement for March and no overdiversion in April.

The excess diversions of the contracting parties ma-

terially and injuriously affected the Government

throughout rfie irrigation season. This Tvas not true

at die time when there was excess flood water. At all

times except Aose when we would have flood stage

the excess diversions injuriously affected the govern-

ment project I released stored w^ater at various

times throughout the seis _ n through each month of

the irrigating season. The excess [51] diversions

injuriously affected the government at times other

than the time when I am releasing stored water. In

this way. if. and when there are over-diversions, I

have to release or refrain from storing water that I

could otherwise s: re. md this affects the amount of

water I have on hand in Ae reservoir, not only for

that particular year, but for the succeeding year. It

has been my practice during many years while in

charge of the work with reference to securing com-

pliance with this limiting agreement when the stored

water has been so far exhausted it was needed by the

goveniment and when the natural flow is beginning

to fail, to notify the ditch company. First I find out

if they are over-diverting, and if tiiey are I notify

them of that fact usually by telephone, advising them

how much they are over-diverting, and suggest that
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(Testimony of Paul Taylor)

they check me up with some disinterested party. I

ask them to reduce their diversions to the amount to

which they are entitled. I made such a request of

the Union Gap Irrigation District in 1928, and their

answer to my request was that, in the first place, they

did not agree with the method of measurement and

they also stated this controversy over the Cheney

water. They did not comply with my request in 1928

to cut their diversion down to the amount specified in

the limiting agreement. During the summer of 1928

was the first time they referred to this Cheney con-

tract as their reason for refusing to reduce their

diversion to the amount specified in the limiting

agreement. I made a similar request of them [52]

each year preceding 1928, and some years they have

cut down quite closely; in other years, when we have

had excess of water, we wouldn't be too close with

them. In these years (preceding 1928) they have

never refused, when requested, to cut to the amount of

the limiting agreement. I have never heard the

Cheney agreement given as a reason for excess diver-

sion prior to 1928. In recent years the year 1926 was

the lowest water year prior to the year 1929. In

1926 the gov^ernment project had the same reservoir

capacity that it had this year. All of the water

stored in the government reservoirs was drawn out

and used in 1926, and with the use of all available

water in that year there was still a shortage of water

on the government project. There is approximately

150,000 acre-feet less water now in storage in the

reservoir than there was in 1926. I have been obliged

to turn out stored water prior to this time during the

present year on April 1 1 to the 27th inclusive. Stored
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water was turned out earlier in 1929 than in 1926.

The prospect for a water supply this year are decid-

edly short, and the snowfall in the mountains is com-

paratively the same as it was in 1926. Up to the

present time in this year we have the least flow of

water of any year at any time. We now have in

storage approximately 225,000 acre-feet carried over

from last year. The total water supply now in storage

is approximately 395,000 acre-feet. The water supply

which we now have in the reservoirs has been reduced

by the amount of the excess diversions in this district

last year.

Mr. WILSON.—Any particular over-diversion?

PAUL TAYLOR.—It might be the over-diversion

of the Union Gap Irrigation District. In the last two

years the [53] government has had under construction

the Kittitas Irrigation Ditch which is now approach-

ing completion and to which they expect to begin

diverting water for that division during the irrigation

season of 1929. The government is under obligation

under its contract with the district, to furnish 260,000

acre-feet of water, which is an additional demand

upon the government. It is an additional demand

upon the government work in addition to the demand

which we had to supply in 1926 and prior years. In

1926 I notified the Union Gap Irrigation District to

cut down their diversions to the amount of their lim-

iting agreement. I kept a record of that diversion

for that year. In 1926, after having notified them to

cut to their limiting agreement, they complied with

my request and cut a little below. In that year they

made no claim of this additional two and a half

second-feet which they now claim. I have compiled
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the amount they diverted in 1926 and placed it on

the plat for each day of the season, and also showed

on the map the amount which they were entitled to

divert in that year under their limiting agreement.

This plat was prepared in the same way as the one

which has been just introduced in evidence as "Ex-

hibit A" and the legend on the two plats is the same.

(Plat certified as Plaintiff's Exhibit "B" received in

evidence.) In 1926 it became necessary to release

the stored water, and I notified the defendant to cut

the diversion to the amount of the limiting agreement

in May, and on June 6th they cut down to or below

the amount of the limiting agreement. And they kept

their diversion down below their limiting agreement

during the remainder of that season. At no time

during [54] the year 1926 did they claim the right to

divert an additional two and a half second-feet under

their claimed diversion contract. During the year

1926 stored water was released continuously from

May 17 and from May 23 to the end of the season.

In 1928 I began releasing stored water from July 1.

In 1929 I began releasing stored water on April 11.

I have a map here which shows the Yakima River

system and also the location of the various govern-

ment reservoirs and the various divisions of the gov-

ernment project and the relationship between the res-

ervoirs and the project diversions. This is an official

map which I had corrected to show the location of

the various parts of the project. The point of diver-

sion of the defendant company with reference to the

diversions of the Sunnyside reservoir of the govern-

ment project are marked on the map. Union Gap
diversion is marked "D" and the Sunnyside reservoir
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is right here (indicating) marked "A." The diver-

sion of the Union Gap canal is above the government

diversion for the Sunnyside, and the excess diversions

of the defendant district depletes the water supply of

the government project to the extent of the over-

diversion. All of the water which we have in the

reservoirs is needed for the crops growing upon the

government project on the lands of the various com-

panies which have made contracts with the govern-

ment and are entitled to receive water from the gov-

ernment. Any excess diversion in a year of high

water adversely affects the government water supply

the following year by reducing the carry-over from

one year to the next. In the low water years [55]

we need the carry-over from the preceding high-

water year to provide a sufficient water supply (gov-

ernment map identified as Plaintiff's Exhibit "C"
received in evidence).

I have kept the measurements and records of the

Union Gap Irrigation District for the years 1917,

1918, 1919, 1920 and 1921 and compiled a plat in

the same manner as shown on the plats introduced as

Plaintiff's Exhibits "A" and "B," and these plats

show the actual diversion by that district during the

years to which I have referred, and the amounts

which the district was entitled to divert during the

same seasons. (Plats marked for identification Plain-

tiff's Exhibits "D," "E," "F," "G" and "H," respec-

tively, for the years 1917 to 1921 inclusive.)

When I find that the snowfall is exhausted and I

must depend upon storage for my water supply, I

ordinarily notify these people to cut their diversion

to the amount of their limiting agreement. This is
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about the time I begin releasing stored water. I

gave them such notice in the years shown on these

plats, and after receiving such notice they held their

diversion to approximately the amount of their lim-

iting agreement after such notice during each of

these years. These plats show the dates when I began

releasing stored water in the various years, also how

the diversions in each year compared with the amount

which the district was entitled to divert. (Exhibits

D, E, F, G and H.) The defendants have in the

years 1911 to 1914, inclusive, in addition to the year

1928, refused to comply with the limiting agreement

because [56] they secured water rights on something

like 50 or 60 acres of land in the Kittitas valley and

claimed for that land, if I remember correctly, 10

second-feet. They purchased water right of 10 sec-

ond-feet in the Kittitas valley and tried to transfer it

down to this valley on the Union Gap. Their action

in this respect was restrained by injunction, but be-

tween the time of that purchase and transfer and the

time we got out the permanent injunction restraining

them from that diversion, they diverted some excess

water. After that time they cut down to the amount

to which they were entitled in their limiting agree-

ment.

Upon cross-examination, Mr. Taylor testified as

follows

:

The limiting agreement usually refers to cubic

second-feet. The excess diversions during 1928 were

as follows:

June 6.7 second-feet

July 7.6

August 1.7 "
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We had excess storage until July 1st and no objec-

tion was made to defendant's taking excess water to

that time. The objection was made in July and

August of that year. The government's water supply

was depleted in the amount of the total diversion at

the intake of the Union Gap canal. If 44 feet is

diverted at the intake of the Union Gap canal, the

water supply is reduced in like amount at the Sunny-

side canal, except that the Union Gap district may
return from their system waste water without notice

to us. If there was no diversion at the Union Gap
there would be no waste water returning to the river

from the Union Gap diversion, but if there is di-

verted, say seventy feet at the Union Gap canal and
a part of it is used [57] in irrigation above the

Sunnyside canal, a part of that water would get back
into the river and we wouldn't lose all of the diver-

sion. With conditions existing as in 1928 the only

over-diversion af]fecting our supply for the following

year would be those during the months of July and
August.

Mr. WILSON.—Then, as a matter of fact, a part

of that 6.7 feet and 7.6 feet would get back into the

river, wouldn't it?

Mr. FARLEY.—I object to that as immaterial—
the defendant can't justify violation of its contract not

to divert more than a specified amount because maybe
a little waste or seepage got back to the river.

Mr. WILSON.—There is a question of damage
here.

Mr. FARLEY.—This is not an action for dam-
ages—just an action for injunction.

COURT.—You are not seeking damages?
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Mr. FARLEY.—No.
Objection sustained.

Mr. WILSON.—There would be no necessity for

injunction unless there was damage.

COURT.—There may be damages, but they are

not sueing for it.

Mr. WILSON.—I want to offer to show there has

been no damages by reason of the excess of diversion.

COURT.—You may show that if 3^ou can show

there has been no damage by reason of diversion. [58]

(Resuming, Mr. Taylor testified as follows)

I don't think I was present when you took up

with Mr. Little in 1924 or 1925 the matter of a suit

to determine the Cheney water right. I don't know

of any meeting in Mr. Preston's office just before this

suit was started in reference to this matter. These

plats (Plaintiff's Exhibits A, B, D, E, F, G and H)
show cubic feet per second. In my calculations, I

did not take a diversion for every day and then aver-

age that for the month of 30 or 31 days to ascertain

whether there was an over-diversion in cubic second

feet. These over-diversions were determined in the

following manner: The Irrigation District has a

water-recording instrument that records the stage of

the water at all times—the flow is measured over the

weir and from the measurements we take the mean

daily gage list, and from that determine the dis-

charge each day, which shows whether the agreed

amount was over-diverted. In July, 1928, that

amounted to 62.91 second-feet, which means a con-

tinuous flow by the hour for that amount, and as

much per second of time continuously during the

month. When I see a district has been taking and
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continuously taking an excess quantity of water, I

ask them to cut down to that diversion, but if it is

just for a day or so there are certain limits permitted

within common sense. In getting at the measure-

ment, some days will fluctuate—some days more and

some days it is less,—and [59] some days some excess

and at the end of the month I believe I take the

average to get the excess, because I make my reports

by the month. I have taken it both ways, that is, I

take it each day to show it by the month. I take the

excess for each day, and the average for the month.

MR. PORTER J. PRESTON, being called and

duly sworn as a witness for the complainant, testified

as follows

:

Mr. Preston's testimony:

I am Superintendent of the Yakima Project and

have charge of the records in the Reclamation Office

in Yakima and general charge of the whole project.

I have the records under my control showing the

flow of the river this year which has been much
lower than that of former years. We have about

150,000 acre-feet less of water in storage in the reser-

voir this year than in the extremely low-water year of

1926. The flow of the river to this time for the

present year has been lower than it was in 1026, so

we have less water in storage. About 238,000 acre-

feet of the water which we now have in storage is

the result of the carry-over from last year. Our total

storage is 395,000 acre-feet. The excess diversion of

the defendant in the year 1928 has contributed to the

shortage of water now available in the reservoir,

because the amount they over-diverted last year would
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reduce the storage to a certain extent and would

reduce the amount we would have to carry into the

season of 1929. I can not tell you whether they are

continuing their excess diversions this year.

Complainant Rests. [60]

(Mr. Wilson had marked for identification a quit-

claim deed, as Defendant's Exhibit "I," and another

deed as Defendant's Exhibit "J," and articles of in-

corporation of the Fowler Ditch Company, as De-

fendant's Exhibit "K," which were offered and

received in evidence.)

C. A. MARCH, being called and duly sworn as a

witness for the defendant, testified as follows:

I have resided in Yakima and vicinity 28 years and

know the corporation, Fowler Ditch Company. I

have been Secretary of that company since 1922, and

have its official records in my possession. This book

identified as Defendant's Exhibit "L" is the minute

book of that company, and on page 52 thereof are

the minutes of a stockholder's annual meeting under

date of March 12, 1904. I was not secretary at that

time.

Mr. WILSON.—Now I want to introduce in evi-

dence and read into the record one paragraph of the

minutes of this meeting.

Mr. FARLEY.—What is the purpose of that?

Mr. WILSON.—It shows that Mr. Cheney at that

time claimed this as an independent water right as

against the Fowler Ditch Company.

Mr. FARLEY.—That isn't material, and it's not

proper under the decision of the Circuit Court of

Appeals in a West Side case because it's not the
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defense which is pleaded, and also immaterial, what

Cheney claimed.

COURT.—It isn't clear to me how the Cheney

rights are involved here—supposing he has some inde-

pendent rights here, how can your company avail

itself of it? [61]

Mr. WILSON.—If the water belongs to Cheney

then no injunction should lie against us and we are

under contract to deliver two and one-half feet of

water to Cheney if he is entitled to it.

COURT.—You are also under a contract with the

government in a limiting agreement not to exceed a

certain amount of water.

Discussion.

COURT.—I understand Mr. Wilson contends that

Cheney had this water right independent of any right

the ditch company had and he is entitled to take this

amount of water independent of any right they had,

and all they are doing is acting as the instrumentality

through which his water is diverted to him.

Mr. FARLEY.—Then Cheney isn't concerned in

this particular suit.

COURT.—But the defendant is—they claim to be

merely conveying Cheney's water to him—that is, the

water doesn't belong to them, they are merely convey-

ing it to Cheney because they claim it belong to him.

Mr. FARLEY.—But under this contract they are

limiting themselves to the amount of water they are

going to divert from the river at the intake over

here—they have a contract to take 23 inches.

COURT.—But their contention is this amount

Cheney claims isn't any portion of that water, doesn't

increase the amount they are permitted to take, but
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Cheney has a right to take some water in addition

to that. The objection will be overruled. [62]

Exception Taken.

Reading from page 52, Defendant's Exhibit No.

"L," purporting to be the minutes of the Board of

Directors of the Fowler Ditch Company:

"Mr. Snively addressed the meeting on be-

half of his client, Mr. Cheney. He said Mr.

Cheney had a right to 100 inches of water from

the Fowler Ditch by virtue of a deed from C. V.

Fowler, dated the 15th day of September, 1886,

which deed was recorded. Mr. Snively contended

the ditch was owned by the Fowler Ditch Com-

pany and Mr. Cheney as tenants in common, and

said Mr. Cheney was irrevocably opposed to the

enlargement of the ditch, both as a stockholder

and tenant in common. Mr. Lonbard asked that

his proposition be put to a vote of the stockhold-

ers. Mr. Snively objected to the proposition

being put to a vote at the meeting because all of

the stockholders were not here—advised that such

a question should come up at the annual meet-

ing."

Cross-Examination.

Upon cross-examination, Mr. March testified as

follows:

Mrs. Cheney is and has been a stockholder in our

ditch since the first issue of stock. She owns 50 shares.

I think the first issue of stock was in '93. Stockholders

have water rights from the ditch by virtue of their

ownership of stock. I could not say how many acres

of land in the Cheney farm under our ditch. The
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ditch runs through the Cheney place and nearly one-

half of the quarter section is below the ditch.

Witness excused.

Mr. SNIVELY, being called and duly sworn as a

witness for the defendant, testified as follows:

I have been practicing law in Yakima County since

1886, and represented Mrs. Martha Cheney, the

mother of Mr. Cheney, first in the spring or summer

of 1887. As her attorney, I went with her, and an

engineer, a Mr. Capt. Kingsbury, out to measure the

water diverted to her in the summer of 1887 under

[63] this deed, and we found she wasn't getting

enough, and there was added to it a certain amount

under the direction of Captain Kingsbury—that was

in 1887. This deed provided that she should pay a

certain proportion of the

—

Mr. FARLEY.—I object to that—not the best evi-

dence as to what the deed provided.

Objection sustained.

COURT.—The deed is the best evidence of what

it provides.

Mr. Snively continued to testify as follows:

I was going to explain that to the Court to show

we had some controversy over it, that's all. Nearly

every year, I think every year from that time down to

about two years ago, two or three years ago, I have

been in touch with that water right of Mrs. Cheney,

and later, her son, Fred Cheney. When the Fowler

Ditch Company was formed they wanted her to take

stock in that ditch.

Mr. FARLEY.—I want to object to this, too, as

hearsay.
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Mr. WILSON.— I think the claims as to water

right are permissible.

(Mr. Snively continued to testify as follows:)

In lieu of her 100 inches of water obtained under

this deed—and I was present at the stockholders'

meeting and claimed she was a tenant in common

and had an independent right—she wouldn't do it

and she didn't, and the ditch company was organized

by the other owners of water rights in the ditch ex-

cluding her, and she continued to exercise that inde-

pendent right at all times since. [64]

Mr. FARLEY.—To which we object as a conclu-

sion of the witness.

Objection overruled.

(Mr. Snively continued to testify as follows:)

The matter again came up. The Fowler Ditch

Company delivered her water under this deed and

she paid her percentage from time to time of the

cost of the ditch—of maintenance. Now in 1904

—

I was there at that meeting representing her—the

property hadn't passed out of her hands at that time-

she owned it all at the time—and later it went to

her son, Fred Cheney. Now, this meeting was called

for this purpose—the Fowler Ditch.

Mr. FARLEY.—I object to his testifying to this

—

it is not the best evidence of what it was called for.

(Mr. Snively continued as follows:)

Mr. Lombard and Mr. Horsley desired to use the

right of way of the Fowler Ditch to carry water

around the hill by Union Gap to water land over in

what is known as Parker County, and they proposed

to take from the Fowler Ditch Company the cost of

maintenance—a very slight maintenance, I think $30
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an acre—if the Fowler Ditch Company would turn

over the right of way and give them the right—Mrs.
Cheney objected to it, and had me present there to

inform them again that she claimed this independent

interest in the ditch as a tenant in common and would
object to it being turned over, and she refused to

turn her interest over. It was agreed there by Mr.
Vogle, representing Messrs. Lombard [65] and
Horsley that she had an independent water right.

Now, the matter went on and Lombard and Horsley
diverted the water she didn't pay for this diversion

because they never gave a statement to her. We
never got a statement as to the general expenses and
she objected to paying a portion of the water on the

basis of the expense because the water had been taken

on around the hill and additional expense had been
added to it, and I think that was the condition until

turned over to this irrigation company, and after

that we made an agreement by which we paid a

certain agreed amount for the carrying of this water.

Now, Mrs. Cheney had 160 acres of land and
then she had an additional piece of land and this

water—this 100 inches of water—was to water the

160 acres of land and was needed for that purpose,

and used for that purpose on the land—used contin-

uously since 1887 on this land to irrigate it. The
land was arid, sage brush land, and wouldn't be
worth anything without this water. Water over in

that country is worth a hundred dollars an acre.

Objected to as immaterial and objection sustained.

(Mr. Snively continued as follows:)

The first time that we knew—that is, that Mrs.
Cheney and myself knew of any claim of the gov-
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ernment that this wasn't an independent right and he

wasn't entitled to have it taken out of the Yakima

River in addition to the amount of water the Fowler

Ditch Company were entitled to, was in 1924 or '5.

Mr. FARLEY.—I move that that be stricken out.

[66]

Motion denied.

(Mr. Snively continued as follows:)

I think that's all I remember.

Cross-Examination.

(Mr. Snively testified on cross-examination as

follows:)

Since 1886 I have been a great many places, but

I lived in Yakima all the time. I base my statement

that water was used continuously on this land because

I was in touch with it, and by being in touch with it

I mean that in the first place they repeatedly had

trouble about the measurement. Mrs. Cheney always

thought she wasn't getting her full share of water.

I went out there with engineers many times to deter-

mine whether she was getting her right amount of

water or not. I can't recall the years I was out there.

I think I was out there a number of years, but I don't

remember any particular year. The first time I

remember of being out there was in 1887, when I

was there just once. I think I was out there the next

time after the irrigation company was organized, that

is the Fowler Ditch Company. I did not stay a

great while on those two visits. I spent half an

hour. I was there a great many times after that. I

was in touch with the water charge due the ditch

company every year down to the year 1925, I think.
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Mrs. Cheney was a stockholder in the ditch company

and we claimed 100 inches according to the measure-

ment there, and I think some engineers figure that

out as being Zy^ cubic feet—we never claimed it in

the way of cubic feet, we claimed it in accordance

with the measurement in the deed. [67]

This deed or conveyance or contract was between

Fowler and Cheney. I don't know why this should
* be taken into consideration when they agreed to limit

their diversions to 23 second-feet. The company had

no right to go into an arrangement for the Cheney

water. It was our contention that Cheney owned

that water independent of the Fowler Ditch Com-

pany—that point of diversion wasn't from the river,

it was a right of diversion some miles down the

ditch and paid for an annual maintenance charge.

We construed the deed as giving us the right to

water. I think the obligation between Fowler and

Cheney was on record a year prior to the time the

company made the agreement with the government.

Re-Direct Examination.

(On re-direct examination, Mr. Snively testified as

follows:)

That water was gotten from the shares of stock

Mrs. Cheney had in the company was used on the

other land Mrs. Cheney had.

Witness excused.

FRED HARKER, being called and duly sworn

as a witness for the defendant, testified as follows:

I have been practicing law in the Yakima Valley

since 1888. Some of the Fowler Ditch people have

been my clients. I am familiar with the controversy
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as to the Cheney water—two and a half feet, in a

professional way, and I had personal knowledge of a

great deal of it. What I know about it is this : About

1884 or '5 two men named Fowler, C. V. and F. A.,

took a ditch out of the Yakima River which they

called [68] the "Last Chance" ditch. That ditch

was constructed down through and across the Cheney

land. The ditch was operated as a kind of commu-

nity ditch until about 1889. In the meantime other

settlers had become interested in the ditch. This

deed was made by Fowler to Cheney in 1886. The

Articles of Incorporation were first prepared, as I

remember it, in 1888, and Fowler and the other

people, excluding Cheney, conveyed to the Fowler

Ditch Company their individual rights which they

had acquired through dealings with Fowler. Cheney

stood out, he wouldn't join in the corporation. He
wouldn't convey his title to the corporation, and

wouldn't take stock. All the others interested joined

the Fowler Ditch Company and took stock for their

respective interests. Now, I have represented the

Fowler Ditch Company canal from its inception, and

the 100 inches of water has always been carried sep-

arately—independent of the stock, and the Cheneys

have from time to time paid their proportion of the

expense. Now, in addition to that 100 inches after

the Fowler Company was organized, the Cheneys

bought 50 shares independent of that 100 inches.

I recall that in connection with the transfer to the

Fowler Ditch Company of the Lombard-Horsely

Company, in so far as it affects this water right, that

Lombard and Horsely bought a large number of

shares of the Fowler Ditch. The Fowler Ditch at
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that time ended in the Moxie valley. Lombard and

Horsely proposed at their own expense to extend the

ditch around the point of the hill from Union Gap
and irrigate a [69] considerably larger tract of land

down south of Union Gap and down in the neighbor-

hood of Zillah. They made the proposition to the

Fowler Ditch Company to take over the right of way

and enlarge the ditch at their own expense and fur-

nish to the stockholders residing in the Moxie valley

the water to which they were entitled for a very small

sum. It was desired to have the Cheneys join in this

convey, and the Cheneys refused to join in the con-

veyance, but it was made and I don't know that the

Cheneys ever joined in any convey, and since the com-

pany has went into the hands of the Union Gap Irri-

gation District I have little to do with it so far as

details were concerned.

Cross-Examination.

MR. HARPER, upon cross-examination testified

as follows:

This matter in which Mr. Horsely was interested

occurred after the Fowler Ditch Company was organ-

ized. If was organized in the latter part of 1888 or

the first of 1889. The transfer from the Fowler Ditch

Company to Lombard and Horsely, I believe took

place in 1904 or '5. I am not clear as to the relative

dates of this transfer with the limiting agreement of the

Fowler Ditch Company and do not know whether it

was made before or after the limiting agreement was

made with the government. The Horsely Company
were intermittent holders between the time the ditch

was held by the Fowler Ditch Company and the time it
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was held by the Union Gap Company. I believe that

Horsely and his associates followed the [70] the Fow-

ler Ditch Company and they, in turn, transferred to the

Union Gap Irrigation District. I am not certain as

to the date Mrs. Cheney became a stockholder in the

Fowler Ditch Company, but it was after the organiza-

tion of the Fowler Ditch Company and the stock had

been issued. I couldn't say as to the time—the records

will disclose that. I know that Mrs. Cheney became

the owner of 50 shares some time after the organiza-

tion of the Fowler Ditch Company.

Witness excused.

MR. A. W. SEVERANCE, being called and sworn

as a witness for the defendant, testified as follows:

I have resided here 19 years and am one of the

directors of the defendant Union Gap Company and

have been one of its directors for 13 years. I have

had nothing special to do as representing the Union

Gap Company with the Cheney claim of water right,

except as any of the directors would. I was secretary

of the company for two years, and president of the

board of directors for I don't know how long. I

looked after the diverting of water through the Union

Gap Company's canal, to see that it does go through,

and I looked after it from day to day and from week

to week. The Cheney water as described in the com-

plaint was delivered to them during the past 13 years,

either all or such amount as his tenants asked for up

to their limit. His tenants have been upon the farm

all of those years as I recall. They have 50 shares of

the Fowler Ditch water to be delivered besides that,

and my company delivered the water to all the Fow-

ler Ditch stockholders in proportion to the amount of
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water represented by their shares of stock. [71] The

predecessors of the present tenant took all of the

water that is they used the entire amount. This con-

tinued up to say, four years ago.

COURT.—Was all of it being used last year?

(Mr. Severance continued to testify as follows:)

Not all of the water was being used last year from

the information I get, for the reason there was some

of the land not under cultivation—it wasn't under cul-

tivation last year and no water used on that part of

the land. My information is too indefinite—my knowl-

edge too indefinite to make a statement as to the

amount of water which was used on the Cheney place

last year. Except for the small portion which was

abandoned under the present tenant, the land was con-

tinuously irrigated from the time I first became con-

nected with the company.

Cross-Examination.

(Upon cross-examination, Mr. Severance testified

as follows:)

If I would say that 20 acres of the Cheney land

under our ditch was not irrigated, that might be ap-

proximately it. That land is flooded and failed to

keep up the drainage ditches and caused damage. I

think it has too much water on it already where there

has been an excess in use of water and lack of proper

drainage. Now the 23 feet is divided into 3146 shares.

As I remember, it takes 137 shares for one cubic-foot,

and the 50 shares then would represent about one-

sixth. We have had engineers to make a determina-

tion of how much water would go through the flume
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specified in this deed with that test under the condi-

tions testified, and the amount was 23^ feet. [72]

I couldn't say there was a difference of opinion

among the engineers whether it is only 1.6 second-feet;

personally I never made any measurement oj^ it.

Witness excused.

LOGAN SEVERANCE being called and duly

sworn as witness for the defendant, testified as fol-

lows:

I have charge of part of the delivery of water to

the different water users under the water system down

nearly as far as the Gap, and I have charge of that

part which has to do with the delivery of water to

the Cheney ranch. I have been on this job since the

first of April last year 1928.

It's pretty hard to determine as to the diversion of

water during that time to the Cheney ranch on ac-

count of the land being so high, and the water had

to be checked up into the measuring box. My best

judgment in the matter is that I gave them what they

needed. All those farmers have certain definite quan-

tities to be delivered to them, and I delivered the

specified quantities that they wanted. I couldn't tell

exactly just what I delivered.

COURT.—Can you give it to us approximately

—

give us some idea about it?

(Mr. Logan Severance continued to testify as fol-

lows)

Well he had three different flood gates—one 12-inch

weir, one 18-inch weir and another 2-foot weir, and

the weir walls are six inches high, and I would open

up one box at a time for him and I would give him

all he could carry out [73] through that weir, but
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on account of the land being so high, and me not going

down into his field to open up his flood ditch I

couldn't tell exactly how much he was taking—^but it

wasn't running very swift. He got around 150 shares.

Cross-Examination.

(Upon cross-examination, Mr. Logan Severance

testified as follows:

By ISO shares I mean that that is the way the water

went out into shares, that each owner owns so many

shares of Fowler Ditch water.

COURT.—If a person owned 50 shares of stock in

the Fowler ditch, how much water would that amount

to?

(Mr. Logan Severance continued to testify as

follows:)

It would amount to 50 shares. I don't know how
much 50 shares would be, but I believe the last wit-

ness said about 137.3 shares to the second-foot. I mean

that I delivered slightly over one second-foot on that

basis of calculation.

The Defendant rests.

MR. TAYLOR was called on rebuttal for the com-

plainant and testified as follows:

I had examined the Cheney lands that are in con-

troversy in this case, which lie about 4^ miles below

the intake of the ditch of the Union Gap Irrigation

District, and the canal runs diagonally through the

quarter section. The point of delivery named in this

contract or water-deed to the Cheneys is on the same

location as this land which would be [74] about 4^
miles below the intake of the headgates of the ditch.
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(Testimony of Paul Taylor)

A little less than 80 acres of the Cheney lands are

under the ditch. The assessor's records show 70 acres.

During the 18 years I have been in charge of the

water distribution in connection with the Yakima

project I have had opportunity and occasion to inves-

tigate and observe the amount of water required for

beneficial use on land similar to the Cheney land,

and that the amount of water in my opinion necessary

for the remaining 50 acres of land, after having de-

ducted the 20 acres because of seepage of alkali, would

be Xyi second-feet. It is my belief that only 1^
second-feet can be used without damage to the land.

A second-foot would be more than is usually used on

50 acres, but I was giving them a little allowance

—

a second-foot would be a good use. If two second-feet

of water is economically used it would be sufficient

for 50 acres of land, depending somewhat on the kind

of crop he had and how he used it.

QUESTION.—If Cheney had 50 shares of stock

in addition to what they are claiming under the con-

tract.

MR. WILSON.—Fifty shares is for another piece

of land that's not in the record.

Cross-Examination.

(Upon cross-examination Mr. Taylor testified as

follows:)

The earlier water rights covered land that lay close

to the river and of a gravelly and sandy soil and later

when \yS^ began irrigating the land higher up

—

the land higher up can't stand the amount of water

the low lands can. This land is a couple of miles from

the river. I should judge a mile and a half. It isn't
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(Testimony of Paul Taylor)

bench land, but it is a soil of fine texture and a vol-

canic ash—not river soil.

COURT.—When we started in this case I thought,

perhaps, it would be possible to determine the rights

between the United States and the Union Gap Irri-

gation District without in any way involving the rights

of the Cheneys as to any claim they might have upon

the assumption that the Cheney water right was one

that it had secured from the Union Gap Irrigation

District—and that if the Union Gap Irrigation Dis-

trict by its limiting contract had restricted its right to

take water that that would be binding as between it and

the Government, and Cheney's remedy would be

against the Union Gap Irrigation District, but from

the testimony here it appears there is a substantial

reason to believe that isn't the situation. If the

Cheneys owned an independent water right wholly

aside and apart from any water rights that the Uhion

Gap Irrigation District owned, that the limiting agree-

ment entered into by the Union Gap District wouldn't

limit the Cheney rights—you could limit the Union

Gap Irrigation District as to its right to take water

but you, of course, couldn't take away from the

Cheneys any independent water rights they may have

had which they didn't acquire from the Irrigation

District. [76]

Now, there is evidence here that tends to show that

the Cheneys had a water right which never became a

part of this Union Gap Irrigation District and they

enjoyed independent of it—if that is so, of course

the limiting agreement of the Irrigation District can-

not deprive Cheney of his water. The mere fact that

water which Cheney is entitled to, if he is entitled to
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(Testimony of Paul Taylor)

any, independent of any right acquired under the

Union Gap was carried to him through the ditch of

the Irrigation District wouldn't impose any burden

upon the Government because he is entitled to that

amount of water anyhow, and it is a minor incident

of the situation as to the instrumentality by which he

gets it.

It seems to me the only thing for the Court at this

stage of the proceedings, and in the absence of the

Cheneys as parties to this suit, to do would be to

enjoin the Union Gap Irrigation District from taking

from the river any amount of water in excess of the

amount limited by their agreement except as to such

amount as might be necessary to supply the water to

the Cheneys under this claim of an independent and

prior right on their part until such time as the Gov-

ernment can make the Cheneys parties to this law suit

and determine what their rights are here. It would

not do for the Court in this case to enjoin the Irriga-

tion Company from furnishing to the Cheneys their

water because that would be an adjudication of the

rights of the Cheneys when they are not before the

Court. Now if this were a right the Cheneys had [77^

acquired from the Irrigation Company then I would

have no hesitancy in holding the limiting agreement

was binding on the Cheneys—but it seems perfectly

clear that if the Cheneys had water rights of their

own independent of any rights of the Union Gap Irri-

gation District may have had, and held them at the

time this agreement was made with the Government,

they cannot be deprived of their rights by any agree-

ment made by the Company. Obviously in the light

of such a situation as exists here I cannot determine
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this controversy so as to affect the rights of the Chen-

eys because they are not before me, and they are en-

titled to be heard before they have their water rights

aft'ected and certainly there is ample testimony here

to justify me in saying I can't safely determine this

controversy without their presence here and all I can

see the Court can do is to enjoin this Company from

diverting from this river an amount of water in excess

of that stated in the limiting agreement save such as it

may convey to the Cheney land and this amount not

to exceed the amount stated in the Cheney deed of one

hundred inches, and that to be measured in the manner

stated in that deed. So far as the fifty shares of stock

in the Irrigation District owned by the Cheneys is

concerned, the Cheneys are limited by the limiting

agreement just like any other owner of stock in the

irrigation district is limited, but they cannot be limited

by this agreement as to the hundred inches of the

right acquired independently of any rights acquired

by the irrigation district.

MR. WILSON : We deny we are taking more than

two and one-half feet in excess of the limiting agree-

ment. [78]

COURT.—The only thing I can do is to hold you

strictly to the terms of your limiting agreement save

such water as is to be delivered to the Cheneys—that

is, the hundred inches covered by their deed but not

as to this 50 shares of stock in the company, as to that

they are limited the same as the other stockholders.

If the Cheneys have an independent water right not

obtained from the company they would not be de-

prived of it because of the limiting agreement to

which they were not a party. Now, the significant
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thing here is that apparently last year when Mr. Tay-

lor complained about the excess diversion of water,

there was no assertion of any claim asserting the excess

was due to water furnished to the Cheney land, and

apparently there has been no justification of the ex-

cess because in the most part when these amounts

have exceeded the amounts in the limiting agreement

and called to their attention they have attempted to

regulate the amount.

MR. WILSON.—I think we are entitled to have

the Court assume we are not taking more than two

and a half feet. They said two and a half feet is all

that is involved in this matter and that puts us on

—

COURT.—I will hear your testimony now on that

issue that you were not taking in excess of two and

a half feet, but the injunction the Court will grant

will be precisely the one I outlined.

MR. FARLEY.—I presume, your honor, with ref-

erence to the time it will take effect [79]

COURT.—Now, this year, I imagine, if you want

to amend your complaint and bring the Cheneys in

so that can be litigated. But until they are here I am
not going to enter into an order that will deprive

them of their rights. The terms of the injunction

will be the terms of the limiting agreement save such

water in excess of that amount as may be diverted to

the Cheney land in contemplation of their alleged

prior water right acquired independent from the

Union Gap Ditch Company.
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[Endorsed] : Lodged in the U. S. District Court,

Eastern District of Washington, Aug. 15, 1929.

EVA M. HARDIN,
Clerk.

By Margaret E. Bailey,

Deputy. [80]

[Title of Court and Cause.]

APPROVAL OF STATEMENT OF EVIDENCE
AND ORDER DIRECTING EXHIBITS
TO BE SENT TO CIRCUIT COURT

BE IT REMEMBERED, that a statement of the

evidence was duly lodged in the office of the Clerk

of this Court by the Solicitors for Appellant; that

Appellee proposed amendments and additions thereto,

and that said amendments have been incorporated in

the Statement of Evidence, and that the parties have

stipulated that the said Statement, as thus prepared

may be approved forthwith by the Court, the notice

of lodgment being waived; and it appearing to the

Court that said statement is true, complete and prop-

erly prepared,

IT IS ORDERED that the said Statement be, and

the same hereby is approved.

And it appearing to the Court that in this cause it

is necessary and proper, in the opinion of the Court,

that certain original papers and documents should be

inspected in the Circuit Court of Appeals upon

appeal;

IT IS ORDERED, that the Clerk of this Court

shall, at least ten days before the cause shall be as-
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signed for hearing, transmit to the Clerk of the Cir-

cuit Court of Appeals at San Francisco, California,

the following papers, to-wit: plaintiff's Exhibits "A"

to "H" inclusive, and defendant's Exhibits "I", "J"

and "K", referred to in the Statement of Evidence,

the same to be returned to the Clerk of this Court

after the disposition of the cause on appeal. [81]

Dated at Spokane, Washington, this 31st day of

August, 1929.

J. STANLEY WEBSTER,
United States District Judge.

[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, August 31, 1929.

EVA M. HARDIN,
Clerk. [82]

[Title of Court and Cause.]

STIPULATION TO SEND ORIGINAL STATE-
MENT OF EVIDENCE

IT IS STIPULATED by and between Roy C.

Fox, E. J. Farley and B. E. Stoutemyer, solicitors for

appellant, and Thos. H. Wilson and A. W. Severance,

solicitors for appellee, that the original statement of

evidence in the above entitled cause may be sent by

the Clerk of said Court to the Clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco California.

ROY C. FOX,
E. J. FARLEY,
B. E. STOUTEMEYER,

Solicitors for Appellant.

A. W. SEVERANCE and

THOS. H. WILSON,
Solicitors for Appellee.
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[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, August 31, 1929.

EVA M. HARDIN,
Clerk. [83]

[Title of Court and Cause.]

PETITION OF UNITED STATES OF AMER-
ICA FOR APPEAL

To the Honorable J. Stanley Webster, Judge of said

Court:

The complainant. United States of America, feel-

ing itself aggrieved by the decree made and entered

in this cause on the 11th day of May, 1929, does

hereby appeal from the said decree and particularly

from that part thereof reading as follows:

''Except that, until such time as the question

shall be adjudicated between the United States

and the successors in interest of C. Z. Cheney and

Martha Cheney, husband and wife, the defend-

ant may divert from the said Yakima River not

exceeding one hundred inches of water to be

taken from defendant's ditch on the grade of one-

twelfth of an inch to the rod, through a flume or

box that is ten inches wide and ten inches deep,

to flow from said ditch a steady flow of water con-

tinuously to the full capacity of said box or flume

during the crop irrigation season of each and

every year, or a flow of water equivalent to such

measurement, the said additional water to be

used upon the northwest quarter of section thirty-

five (35) under defendant's ditch."
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to the Circuit Court of Appeals for the Ninth Circuit,

for the reasons specified and assigned in the Assign-

ment of Errors which is filed herewith, and it prays

that its appeal be allowed and that citation issue, as

provided by law, and that a transcript of the record,

proceedings, and papers upon which said decree was

based, duly authenticated, may be sent to the United

States Circuit Court of Appeals for the Ninth Circuit

sitting at San Francisco, California. [84]

The petitioner further prays that an order be en-

tered allowing this appeal to be made without the

filing of a bond by said complainant.

Dated, Aug. 9, 1929.

ROY C. FOX,
United States Attorney.

E. J. FARLEY,
Assistant U. S. Attorney.

B. E. STOUTEMYER,
District Counsel, Bureau of Reclamation,

Residing at Spokane, Washington,

and Portland, Oregon, respectively.

Solicitors for the Complainant.

[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, August 9, 1929.

EVA. M. HARDIN,
Clerk.

By E. L. Colby,

Deputy. [85]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS ON APPEAL

Comes now the complainant, United States of Amer-

ica, and having presented an appeal to the United

States Circuit Court of Appeals for the Ninth Circuit

from the decree made and entered in the above en-

titled cause on the 11th day of May, 1929, specifies

and assigns said decree as erroneous and unjust to

the complainant in the following particulars, to wit:

1. Because the Court erred in holding, decreeing

and deciding for the defendant and against the com-

plainant in respect to the one hundred inches of

water referred to as being appurtenant to the lands

of the successors in interest of C. Z. Cheney and

Martha Cheney, husband aud wife, in excess of the

quantity of water to the diversion of which the de-

fendant is limited by agreement between its predeces-

sors in interest and the complainant.

2. Because the Court erred in excepting from the

operation of its injunction the diversion of 100 inches

over and above the quantity entitled to be diverted by

the defendant by the terms of said limiting agree-

ment. [86]

3. Because the Court erred in adding to its decree

and injunction so ordered as aforesaid, the following:

"Except that, until such time as the question

shall be adjudicated between the United States

and the successors in interest of C. Z. Cheney

and Martha Cheney, husband and wife, the de-

fendant may divert from the said Yakima River

not exceeding one hundred inches of water to be

taken from defendant's ditch on the grade of one-
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twelfth of an inch to the rod, through a flume or

box that is ten inches wide and ten inches deep,

to flow from said ditch a steady flow of water

continuously to the full capacity of said box or

flume during the crop irrigation season of each

and every year, or a flow of water equivalent to

such measurement, the said additional water to

be used upon the northwest quarter of section

thirty-five (35) under defendant's ditch."

or any like words of similar import.

4. Because said decree with the exception quoted

herein as a part thereof, is contrary to law.

5. Because said decree with said exception quoted

herein as a part thereof, is contrary to the evidence.

6. Because the Court e::red in holding and deciding

that the defendant has a right to divert from Yakima

River, as opposed to the rights of the complainant,

any greater quantity of water than that which the

complainant in its Bill of Complaint alleged the

defendant is entitled to divert.

7. Because the Court erred in deciding and decree-

ing that the complainant is entitled to less relief than

that prayed for in complainant's Bill of Complaint.

8. Because the Court erred in considering and de-

ciding the rights of other parties in addition to the

rights of those parties before the Court, to wit, [87]

the complainant and the defendant.

9. Because the Court erred in deciding and hold-

ing that the rights of the complainant to the use of

the waters of Yakima River are in anywise subject to

or inferior to the rights to the use of any of said wa-

ters upon the Northwest Quarter of Section 35 under

the defendant's ditch, and by the successors in interest
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of C. Z. Cheney and Martha Cheney, husband and

wife.

10. That the court erred in that independent of the

limitation placed upon the defendant's right by its

limiting agreement, the rights of the plaintiff are

shown by the admissions of the answer and by the

evidence herein to be prior in time and superior in

right to any rights of the defendant in the natural

flow of Yakima River except as to the amount of

water not exceeding one second foot required for the

irrigation of the irrigated portion of the Cheney

lands; and that the decree herein is erroneous in so

far as it permits the defendant to divert the natural

flow of Yakima River to an amount in excess of the

amount conceded to the defendant in the complaint

herein; and that such excess diversion of 100 inches

permitted and allowed by said decree to the defendant

herein is erroneous and in violation of plaintiff's prior

and superior right as established by the pleadings and

the evidence herein; and that independent of limita-

tion placed upon the defendant by its limiting agree-

ment, the court erred in allowing the defendant to

divert said excess water when the natural flow of the

Yakima River is insufficient to fully supply the prior

and superior right of the United States.

11. That the Court erred in allowing the defendant

[88] to divert more water than was shown to be

needed for beneficial use on the lands irrigated under

the defendant's canal.

12. That the Court erred in construing the said

contract between the United States and the predeces-

sors in interest of the defendant in a manner contrary

to the true intent and meaning thereof and contrary
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to the intent of the parties thereto as established by

the interpretation placed thereon by the parties them-

selves for more than twenty years after the contract

was made.

WHEREFORE the Complainant prays that the

decree entered herein be modified by striking there-

from the following

"Except that, until such time as the question

shall be adjudicated between the United States

and the successors in interest of C. Z. Cheney and

Martha Cheney, husband and wife, the defendant

may divert from the said Yakima River not ex-

ceeding one hundred inches of water to be taken

from defendant's ditch on the grade of one-twelfth

of an inch to the rod, through a flume or box

that is ten inches wide and ten inches deep, to flow

from said ditch a steady flow of water continu-

ously to the full capacity of said box or flume

during the crop irrigation season of each and

every year, or a flow of water equivalent to such

measurement, the said additional water to be

used upon the northwest quarter of section thirty-

five (35) under defendant's ditch."

and that the District Court be instructed to enter said

decree so modified to conform to the prayer of the

complainant's Bill of Complaint.

ROY C. FOX,
E. J. FARLEY,
B. E. STOUfTEMYER,

Solicitors for the Com-

plainant and Appellant.
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[Endorsed]: Filed in the U. S. District Court,

Eastern District of Washington, August 9, 1929.

EVA. M. HARDIN,
Clerk.

By E. L. Colby,

Deputy. [89]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL

This cause coming on to be heard this 9th day of

August, 1929, upon the petition of the complainant

for an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, and the Court being

fully advised doth hereby grant said petition and allow

said appeal, without the filing of an appeal bond by

petitioner, the complainant herein.

Dated August 9th, 1929.

J. STANLEY WEBSTER,
Judge.

[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, August 9, 1929.

EVA. M. HARDIN,
Clerk.

By E. L. Colby,

Deputy. [90]
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[Title of Court and Cause.]

CITATION ON APPEAL

UNITED STATES OF AMERICA to the defend-

ant Union Gap Irrigation District and to A. W.
Severance, Esquire, and Thos. H. Wilson, Es-

quire, the solicitors for said defendant:

You are hereby notified that in a certain case in

equity in the United States District Court in and for

the Eastern District of Washington, Southern Division,

wherein the United States of America is complainant

and Union Gap Irrigation District is defendant, an

appeal has been allowed the complainant therein to

the United States Circuit Court of Appeals for the

Ninth Circuit.

You are hereby cited and admonished to be and

appear in said Circuit Court of Appeals, at San Fran-

cisco, California, 30 days after the date of this cita-

tion, to show cause, if any there be, why the order and

decree appealed from should not be corrected and

speedy justice done the parties in that behalf.

WITNESS, the Honorable J. Stanley Webster,

Judge of the District Court of the United States for

the Eastern District of Washington, this 9th day of

August, 1929.

. J. STANLEY WEBSTER,
Judge. [91]

Received copy of foregoing citation, order, allowing

appeal, assignment of errors on appeal and petition

for appeal on August 14th, 1929.

THOS. H. WILSON,
Solicitor for defendant.
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[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, Aug. 9, 1929.

EVA M. HARDIN,
Clerk,

By Margaret E. Bailey,

Deputy. [92]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT

To the Clerk of said Court:

You will please prepare a duly authenticated trans-

cript of the record in the above entitled case, for an

appeal to the United States Circuit Court of Appeals

for the Ninth Circuit, excluding the formal and im-

material parts, and include therein the following,

to-wit:

1. Bill of Complaint.

2. Answer of defendant.

3. Decree and Injunction.

4. Complainant's Petition for Appeal.

5. Assignment of Errors.

6. Order allowing Appeal.

7. Citation on Appeal, with acknowledgement of

service thereof.

8. Statement of Evidence.

9. Court's approval of statement of evidence and

order directing that Exhibits be sent to Circuit Court.

10. Stipulation, to send original statement of evi-

dence.
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11. This praecipe, with acknowledgment of service

thereof.

12. Clerk's Certificate.

ROY C. FOX,
E. J. FARLEY,
B. E. STOUTEMEYER,
Solicitors for Appellant. [93]

Due and legal service of the within Praecipe ac-

cepted and receipt of a copy thereof acknowledged

this 30 day of August, 1929, and it is consented and

stipulated that the pleadings and papers mentioned

therein shall constitute the record on appeal in this

case.

A. W. SEVERANXE,
THOS. H. \VILSON,

Solicitors for Appellee.

[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, August 30, 1929.

EVA M. HARDIN,
Clerk-

Margaret E. Bailey,

Deput}-. [94]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD

United States of America,

Eastern District of Washington.—ss.

I, EVA M. HARDIN, Clerk of the District Court

of the United States for the Eastern District of Wash-
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ington, do hereby certify that the above typewrittea

pages Qumbered from I to 91- indiisive, are a fuii^

true and complete copy of the record^ papers and

other proceedings in the foregping entitled cause as

called for by the appellant in t/x praecipe, as the

same reaiains of record and on file in the office of the

Clerk of the said District Court at Takuma, Wash-

ington^ and that the same constitutes the record on

appeal from the judgment of the District Court of

the United States for the Eastern District of Wash-

ington to the Circuit Court of x\ppeals for the Ninth

Judicial Circuity San Francisco^ California.

I further certify that I hereto attach and hercirith

transmit the original citation issued in this cause.

IN WITNESS WHEREOF, I have hereunto set

my hand and afBxed the seal oi the said District Cburt^

at Yakima, in said District, this ?rd day of September,

A. D. 1929.

EVA M. HARDIN,
[Seal] Oerk.

[Endorsed] : No. 5938. United States Circuit Court

of Appeals for the Ninth Circuit. United States of

America, Appellant, vs. Union Gap Irrigation Dis-

trict, a Corporation, Appellee. Transcript of the

Record. Upon Appeal from the United States Dis-

trict Court for the Eastern District of Washington,

Southern Division.

Filed September 7, 1929.

PAUL P. O BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit
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IN THE

(Hxxtmt (Enurt of Apppala

FOR THE NINTH CIRCUIT

UNITED STATES OF A^IERICA,
Appellant,

vs.

UNION GAP IRRIGATION DIS-
TRICT, a corporation,

Appellee,

APPELLANT'S BRIEF

Upon Appeal from the United States District Court
for the Eastern District of Washington

Southern Division

STATEMENT OF THE CASE

This suit was brought by the United States for

the purpose of enjoining the Union Gap Irrigation

District, hereinafter referred to as the defendant,

from diverting water from the Yakima River in

excess of the amount specified in a limiting agree-

ment entered into on the 25th day of November,



1905, between the Government and the Fowler

Ditch Company, the predecessor in interest of the

defendant. After the trial the court entered a de-

cree enjoining the defendant from diverting water

in excess of the amount specified, but the court

added to the decree an exception "that, until such

time as the question shall be adjudicated between

the United States and the successors in interest of

0. Z. Cheney and Martha Cheney, husband and

wife, the defendant may divert from the said Yaki-

ma River not exceeding 100 inches of water to l)e

taken from defendant's ditch * * *" (Tr. p. 71).

This appeal is from that ])art of the decree con-

taining that exception, and the question before this

Court is whether the decree is erroneous in that

respect.

The facts in this case are somewdiat complicated

and difficult to understand; and for that reason, in

order that the court may understand the manner in

which the question arises, we deem it necessary to

make a fairly complete statement of the case.

It appears that prior to and on the 15tli day of

September, 1886, C. Z. Cheney and Martha Cheney

were the owners of the N. W. ^ of Section 35,

Township 13 N., Range 19, E. W. M., lying in the

county of Yakima. This land lies at a distance of

ajjproximately four miles from the Yakima River.

At the same time C. V. Fowler and Anamila Fowler

were the owners of a right of way for an irrigation



ditch which ran from the Yakima River and over

and across the Cheney land, and the Fowlers were

then diverting water from the Yakima River for

irrigation purposes by means of a ditch on their

right of way.
*

On the 15th day of September, 1886, the Fowlers

(^onveyed and agreed to deliver to the Cheneys

annually from their ditch a quantity of water, the

water to be taken from the ditch at a point on the

Cheney land and to be used for the irrigation of

their land. This conveyance was by what has been

referred to in the case as the Fowler Water Deed.

Omitting the formal parts, this deed is as follows:

"This indenture, made this 15th day of Sep-
tember, A. D. 1886, between C. V. Fowler and
Anamila Fowler, * * * parties of the first

part and C. Z. Cheney and Martha Cheney
* * * parties of the second part.

WITNESSETH: That the said parties of

the first part for and in consideration of the

sum of $200.00 to them in hand paid, the re-

ceipt whereof is hereby acknowledged, does by
these presents, grant, bargain, sell, convey and
confirm unto the said parties of the second part

and to their heirs and assigns forever, the fol-

lowing described property, to-wit: One hun-
dj-ed inches of water to be taken at any point

on the N. W. % of Section 35, T. 13 N., R. 19

E. W. M,, where a certain ditch known as the

Last Chance ditch flows, to be designated by
the parties of the second part, said water to be

measured as follows, to be taken from said

ditch on the grade of one-twelfth (1-12) of an
inch to the rod, through a flume or box that is



ten inches wide and ten inches deep, to flow

from said ditch a steady flow of water continu-

ously to the full capacity of said box or flume

during the crop irrigation season of each and
every year, unavoidable breakage and repairs

excepted. This shall be the description of one

hundred inches of water as intended by the

parties hereto.

It is expressly reserved to the parties of

the first part that the water herein conveyed
shall be and is assessable for the proportion of

the repairs and expenses of maintaining and
operating said ditch from and after the first

day of March, 1887, said assessment shall be as

to the water herein conveyed is to the whole
amount of water carried in said ditch.

The parties of the first part expressly re-

serve the right to demand such assessment, and
upon due unpayment thereof shall not l)e li-

able for failure to deliver the water herein

conveyed." (Tr. pp. 40, 41.)

After the execution of this instrument, the Fowl-

ers delivered water to the Cheneys in conformity

with its terms until the organization of the Fowler

Ditch Company in about the year 1888 or 1889.

After its organization the Fowler Ditch Company

succeeded to all the rights and obligations of C. Z.

Fowler and Anamila Fowler in relation to the

water and right-of-way. The Fowlers, and other

people who had had dealings with the Fowlers, con-

veyed their respective rights to the corporation

and took stock in the corporation in lieu thereof.

The Cheneys, it appears, purchased fifty shares of

stock of the corporation; and by virtue of their



ownership of this stock, they became entitled to

receive water from the Ditch Company for the irri-

gation of lands other than the land described in

the water deed. It appears, however, that the

Cheneys declined to take stock for the right which

they had acquired by virtue of the water deed, and

insisted upon maintaining this right independently

of their rights as stockholders. The Cheneys there-

fore, became entitled to receive water from the

Fowler Ditch Company by virtue of two separate

rights: First, hy virtue of their right acquired by

the water deed, this water to be used for the irri-

gation of the land described in the water deed; and,

second, by virtue of their right as stockholders,

that water to l)e used for the irrigation of lands

other than those described in the water deed.

The Fowler Ditch Company recognized these

two rights and delivered water to the Cheney's pur-

suant to both rights ; and at the time of the making

of the agreement hereinafter referred to, the Fowl-

er Ditch Company was delivering water to the

Cheneys by virtue of the right acquired by the

water deed as well as by virtue of their right as

stockholders.

It appears that in about the year 1905, all of

the low w^ater flow of the Yakima River and its

tributaries had been appropriated and was then

being diverted by the various canals within the

Yakima watershed; and that in order to irrigate

additional lands, it was necessary to store the sur-



plus waters of the flood season. The Reclamation

Service of the United States had been requested

to investigate the water resources of the Yakima

watershed with a view to the further development

and increase of irrigation therein, under the pro-

visions of the Act of Congress approved June 17,

1902, known as the Reclamation Act.

The Government, however, was unwilling to un-

dertake the construction of storage works for the

jDurpose of impounding the surplus water of the

winter months and distributing it during the irri-

gation season, unless the quantity of Avater to which

each then user was entitled, should be first definitely

ascertained and agreed to. It was, therefore, neces-

sary to know the amount of the natural flow of the

river and to determine and specify just what pro-

portion each appropriator had a right to divert.

The Government, therefore, sought and obtained

from each appropriator an agreement, (^ommonly

known as limiting agreement and differing only as

to the quantity of water specified, whereby each ap-

propriator agreed to limit its diversions to a speci-

fied amount. On the 25th day of November, 1905,

the Fowler Ditch Company, the successor in inter-

est of the Fowlers, entered into such an agreement

with the Government, by the terms of which the

Company agreed to limit its right of appropriation

and diversion. That agreement is in joart as fol-

lows :



"WHEREAS, the Reclamation Service of

the United States has been requested to inves-

tigate the water resources of the Yakima water-

shed with a view to the further development
and increase of irrigation therein, under the

provisions of the Act of Congress approved
June 17, 1902 (32 Stat. 388) known as the Re-
clamation Act, and

WHEREAS, the officers of the Reclamation
Service in a preliminary investigation have
found that all the low water flow of the Yakima
River and its tributaries has been appropriated
and is now being diverted hy the various canals

within said watershed and that in order to ir-

rigate additional lands within said watershed
it will be necessary to store the surplus waters
of the flood season, and

WHEREAS, no irrigation project to be un-
dertaken by the United States within the said

watershed can be recommended as feasible un-
less the quantity of water to which each present
user from the Yakima River and its tributaries

is entitled be first definitely ascertained and
agreed to, and

WHEREAS, the undersigned claim certain

(luantities of water from the Yakima River
and its tributaries and are willing to limit

their claim to the said waters to the quantities

of water designated in the following schedules:

SCHEDULE

Cuhic Feet per Second
April to August

Inclusive September October

23 16 12
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NOW, THEREFORE in order to avoid ex-

expensive litigation, to encourage the storage
of water in the Yakima watershed and to se-

cure the indirect l3enefits derived from further
irrigation through Federal enterprise, each
subscribed to this agreement or to a copy there-

of, ditfering only as to the quantities of water
specified, agrees to limit and hereby does

limit its respective rights of appropriation
from said Yakima River and its tributaries to

the above specified amounts; provided, that

it is hereby understood and agreed that the

limitation of water rights as herein specified

is made as a compromise in order to secure

the benefits above referred to, * * *"

For convenience we shall refer to the amount of

water specified in this agreement as 23 cubic feet.

The amount of water to which defendant is en-

titled has been increased by sulisequent contracts,

to which reference will later be made herein; but

for our present i)urpose, it will not be necessary

to note that fact, l)ecause the parties are in agree-

ment as to the amount of water to whicli defendant

is entitled under the limiting agreement. ^Phe con-

troversy relates to water over and above, or in ad-

dition to the amount specified in the limiting agree-

ment, that is, in addition to the 23 cu])ic feet speci-

fied in the agreement and subsequent additions.

The Government has availed itself of the act of

the Legislature of the State of Washington, ap-

proved March 4, 1905 (Laws of 1905, p. 180),

granting to the United States the right of exercis-

ing the power of eminent domain in acquiring



lands, water and other property rights for irriga-

tion works; and, as authorized by that act, on the

10th day of May, 1905, the Government filed a no-

tice of the withdrawal of the then unappropriated

waters of the Yakima River and its tributaries, and

this withdrawal has l)een maintained to the present

time (Tr. pp. 3 and 51) ; and in pursuance of the

Act of Congress, and in reliance upon the limiting

agreements entered into with the water users as

above stated, the Government has surveyed, located

and constructed at a cost of more than seventeen

million dollars, and now has in active operation, ex-

tensive irrigation works for the storage, diversion

and distribution of waters for the reclamation of

arid and semi-arid lands. (Tr. pp. 7 and 53.)

As we have already stated, at the time of the

making of this agreement, the Fowler Ditch Com-

pany was delivering water to the Cheneys, by

means of its canal or ditch, both by virtue of their

rights under the water deed and as stockholders,

and it continued to deliver such water until it was

succeeded by the Union Gap Irrigation Company,

the i^redecessor in interest of the defendant. The

Union Gap Irrigation Company succeeded to all

the rights and obligations of the Fowlers and the

Fowler Ditch Company in relation to the water and

the irrigation system ; and that Company continued

to deliver water to the Cheneys both by virtue of

their rights under the water deed and as stock-

holders.
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The Union Gap Irrigation District, defendant

herein, was later organized, and it succeeded to

all the rights and obligations of the Union Gap

Irrigation Company; and it also continued to de-

liver water to the Cheney's by virtue of both rights,

and the water so delivered to the Cheney's was at

all times part of the water specified in the limiting

agreement, that is, part of the 23 cubic feet. At

all times until the year 1928, the defendant and

its jDredecessors in interest have kept their diver-

sions within the amount specified in the limiting

agreement. (Tr. pp. 74 to 83.)

In 1928, however, the defendant diverted water

greatly in excess of the amount specified in the

limiting agreement; and, when called upon to re-

duce its diversions to the proper amount as had

been done in previous years, defendant refused to

do so, and then for the first time gave as the reason

for its refusal that it was obligated to deliver water

to the Cheneys by virtue of the water deed, and

then claimed for the first time that it was entitled

to divert 2i/> feet in addition to the amount speci-

fied in the limiting agreement for the purpose of

supplying the water to the Cheneys by virtue of

the water deed.

Suit was then brought for the purpose of en-

joining defendant from diverting any water in ex-

cess of the amount specified in the agreement. We
deem it unnecessary to go into detail as to the alle-

gations of the bill of comi)laint or the answer, for
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the reason that all the material allegations of the

complaint are admitted by the answer, except as

to the alleged right of the Cheneys under the water

deed, and the parties are agreed as to the amount

of water that the defendant is entitled to divert

under the limiting agreement. We are concerned

only with the excess diversions.

The position or contention of the defendant as

disclosed by the answer is set forth in paragraph

nine of the answer. In that paragraph, after set-

ting forth the amount of water to which it is en-

titled (which is the same as alleged by the Govern-

ment and as set forth in the decree (Tr. pp. 55 and

71), the defendant alleges as follows:

''That in addition to the foregoing schedule

this answering defendant says that it is obli-

gated to Fred Cheney and Nellie Cheney to

divert from the Yakima River 2^2 second feet

of water during irrigation season, and there-

fore is entitled to such diversion by reason of

a contract and stipulation entered into by this

defendant with the said Fred Cheney and
Nellie Cheney, copy of which is hereto at-

tached and marked Exhibit "A" of this an-

^^^YQY * * *
;
provided the said Fred Cheney

and Nellie Cheney are entitled to said water in

addition to any interest they might have in

water in the Yakima River by reason of their

being stockholders in the Fowler Ditch Com-
pany, and should such additional amount found
to be not controlled or aifected by any limiting

agreement and until this defendant is enjoined

by the complainant from furnishing said addi-

tional water." (Tr. p. 54.)
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The contract referred to in the a])ove quoted

matter has reference to the water deed. The stipu-

lation referred to is an exhibit attached to the an-

swer and will be considered in the brief proper in

connection with the discussion of the issues as

raised by the pleadings.

The position taken ])y the defendant at the time

of the trial was somewhat different from its posi-

tion as disclosed by the pleadings; and in order

that the Court may fully understand the manner

in which the question arises, we deem it necessary

to make reference to some of the proceedings that

occured at the trial with respect to the contention

of the defendant and the opinion of the court in

relation thereto. This cannot ])e done any more

concisely than by quoting portions of the record.

At the outset of the trial, concerning additional

parties to tlie suit, Mr. Wilson, counsel for de-

fendant, said:

"If your Honor please, at the beginning of

this case I want to call your Honor's attention

to what I consider the facts to be. There is not
sufficient parties defendant here to determine
the issues in this case. Briefly, it's a contro-

versy over two and one-half feet of water of

the Yakima River near the intake of the Union
Gap canal. One Cheney claims it hy reason of

a transfer in the early days * * *. I call

the Court's attention to this matter and ask
that Cheney be brought in, and also that the

Fowler Ditch Company shall be brought in,

and I believe all the i^arties should be in
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Court and the thing settled once and for all.

This thing has been annoying the Union Gap
people for years." (Tr. 72, 73.)

Follo^^ing a discussion, the Court said:

"Why didn't you bring them in if they were
necessary to the decision of the controversy?

MR. WILSOX: I thought it was the Gov-
ernment's case and they should bring them in if

they want this thing adjudicated, * * *.

COURT: I think we will proceed with the
case. If any situation develops that we can't
go forward without them, then we can proceed
with this, but I think we \W11 proceed vrith the
case at this time."

Following another discussion, the court said:

"It seems very plain to me the Court can
decide this controversy . i so far as it affects
the party before it ^\ithout in any way depriv-
ing the Cheneys of any rights they may have
against the defendant Ditch Company,—what-
ever their right.^; may be against that company
will not be affected by this law suit, and the
question of what the Government's rights are
acrainst the defendant company cannot be af-
fected by any rights the Cheneys may have
against the Companv—we will proceed to trv
the case." (Tr. p. 730

At the close of the Government's case, as part of

the defense, defendant offered in evidence the min-

utes of a meeting of the stockholders of the Fowler

Ditch Company, held on the 12th day of March,

1904, for the purj^ose of showing that at that time

the Cheneys claimed an independent water right as
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against the Fowler Ditch Company. The Govern-

ment objected to the admission of this evidence on

the grounds, first, that it was not the defense

pleaded; and, second, that it was immaterial what

the Cheneys then claimed. (Tr. pp. 84 and 85.) The

following then took place

:

"COURT: It isn't clear to me how the

Cheney rights are involved here—supi30sing

he has some independent rights here, how can

your company avail itself of it?

MR. WILSON: If the water belongs to

Cheney then no injunction should lie against

us and we are under contract to deliver two
and one-half feet of water to Cheney if he is

entitled to it.

COURT : You are also under a contract
with the government in a limiting agreement
not to exceed a certain amount of water."

A lengthy discussion then followed; and after

this discussion, the following took place:

"COURT: I understand Mr. Wilson con-

tends that Cheney had this water right inde-

pendent of any right the ditch company had
and he is entitled to take this amount of water
independent of any right they had, and all

they are doing is acting as the instrumentality
through which his water is diverted to him.
(Tr. p. 85.)

MR. FARLEY: Then Cheney isn't con-
cerned in this particular suit.

COURT : But the defendant is—they claim
to be merely conveying Cheneys water to him
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—that is, the water doesn't belong to them, they
are merely conveying it to Cheney because they
claim it belongs to him.

MR. FARLEY: But under this contract

they are limiting themselves to the amount of

water they are going to divert from the river

at the intake over here—they have a contract

to take 23 feet.

COURT : But their contention is this

amount Cheney claims isn't any portion of

that water, doesn't increase the amount they
are permitted to take, but Cheney has a right

to take some water in addition to that. The ob-

jection will be overruled." (Tr. pp. 85 and 86.)

An exception was then taken; and over the ob-

jection of the Government the minutes of the

stockholders' meeting were read in evidence. (Tr.

p. 86.) Testimony was also adduced by the de-

fendant bearing upon the alleged claim of inde-

pendence by the Cheneys. This evidence will be

considered in the brief proper in connection with

the discussion of the nature of the claim made by

the Cheneys.

At the conclusion of the trial, the court in its

oral opinion said in part as follows

:

"When we started in this case I thought per-

haps, it would be possible to determine the

rights between the United States and the

Union Gap Irrigation District without in any
way involving the rights of the Cheneys as to

the claim they might have upon the assump-
tion that the Cheney water right was one that

it had secured from the Union Gaj) Irrigation
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District—and that if the Union Gap Irriga-

tion District by its limiting contract had re-

stricted its right to take water that that would
be binding as between it and the Government,

and Cheney's remedy would be against the

Union Gap Irrigation District, but from the

testimony here it appears that there is a sub-

stantial reason to believe that isn't the situa-

tion. If the Cheney's o^vned an independent

water right wholly aside and apart from any
water rights that the Union Gap Irriga-

tion District owned, that the limiting agree-

ment entered into by the Union Gap District

wouldn't limit the Cheney rights—you could

limit the Union Gap Irrigation Distri(.'t as to

its right to take water but you, of course,

couldn't take away from the Cheneys any inde-

pendent water rights they may have had which
they didn't acquire from the Irrigation Dis-

trict.

Now, there is evidence here that tends to

show that the Cheneys had a water right which
never became a part of this Union Gap Irriga-

tion District and they enjoyed independent of

it—if that is so, of course the limiting agree-
ment of the Irrigation District cannot deprive
Cheney of his water. The mere fact that water
which Cheney is entitled to, if lie is entitled

to any, independent of any right acquired un-
der the Union Gap was carried to him tlirough

the ditch of tlie Irrigation District wouldn't
imj)ose any burden upon the Government be-

cause he is entitled to that amount of water
anyhow, and it is a minor incident of the situa-

tion as to the instrumentalitv by which he gets

it.

' It seems to me the only thing for the Court at

this stage of the proceedings, and in the absence
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of the Cheneys as parties to this suit, to do

would be to enjoin the Union Gap Irrigation

District from taking from the river any
amount of water in excess of the amount limi-

ted by their agreement except as to such

amount as might be necessary to supply the

water to the Cheneys under this claim of an
indeiDendent and prior' right on their part un-

til such time as the Government can make the

Cheneys parties to this law suit and determine
what their rights are here. It would not do for

the Court in this case to enjoin the Irrigation
Company from furnishing to the Cheneys their

water because that would be an adjudication of

the rights of the Cheneys when they are not be-

fore the Court. Now if this were a right the

Cheneys had acquired from the Irrigation

Company then I would have no hesitance in

holding the limiting agreement was binding on
tlie Chenej^s—but it seems perfectly clear that

if the Cheneys had water rights of their own
independent of any rights of the Union Gap
Irrigation District may have had, and held
them at the time this agreement was made with
the Government, they cannot be deprived of

their riglits by any agreement made by the

(/ompany. Obviously in tlie light of such a

situation as exists here I cannot determine
this controversy so as to affect the rights of

the Cheneys l^ecause they are not before me,
and they are entitled to be heard before they
have their w^ater rights affected and certainly

there is ample testimony here to justify me in

saying I can't safely determine this contro-

versy without their ]3resence here and all I can
see the Court can do is to enjoin this Company
from diverting from this river an amount of

water in excess of that stated in the limiting

agreement save such as it may convey to the

Cheney land and this amount not to exceed the
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amount stated in the Cheney deed of one hun-
dred inches, and that to be measured in the

manner stated in that deed. So far as the fifty

shares of stock in the Irrigation District owned
by the Cheneys is concerned, the Cheneys are

limited by the limiting agreement just like any
other owner of stock in the irrigation district

is limited, but they cannot be limited by this

agreement as to the 100 inches of the right ac-

quired independently of any rights acquired l^y

the irrigation district.

MR. WILSOX: We deny we are taking
more than two and one-half feet in excess of

the limiting agreement.

COURT: The only thing I can do is to hold
you strictly to the terms of your limiting agree-

ment save such water as is to be delivered to

the Cheneys—that is, the 100 inches covered
by their deed but not as to this 50 shares of

stock in the company, as to that they are lim-

ited the same as the other stockholders. If the

Cheneys have an independent water right not

obtained from the company they would not ])e

deprived of it because of the limiting agree-

ment to which they were not a party. Now,
the significant thing here is that apparently
last year when Mr. Taylor complained about
the excess diversion of water, there was no as-

sertion of any claim asserting the excess was
due to water furnished to the Cheney land,

and apparently there has been no justification

of the excess because in the most part when
these amounts have exceeded the amounts in

the limiting agreement and called to their at-

tention they have attempted to regulate the

amount * * *. Tlie terms of the injunc-

tion will be the terms of the limiting agree-

ment save such water in excess of that amount
as mav be diverted to the Chenev land in con-
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templation of their alleged prior water right

acquired independent from the Union Gap
Ditch Company." (Tr. pp. 99 to 102.)

The decree was then entered, enjoining defend-

ant from diverting from the Yakima River any

water in excess of the amount specified in the

limiting agreement, but the court inserted in the

decree the exception complained of.

ASSIGNMENT OF ERRORS

The decree of the Court is erroneous and unjust

to the appellant in that it contains the following

exception, to-wit

:

"Except that, until such time as the question
shall be adjudicated between the United States
and the successors in interest of C. Z. Cheney
and Martha Cheney, husband and wife, the de-

fendant may divert from the said Yakima
River not exceeding 100 inches of water to be
taken from defendant's ditch on a grade of

one-twelfth of an inch to the rod, through a
flume or box that is ten inches wide and ten

inches deep to flow from said ditch a steady
flow of water continuously to the full capacity
of said box or flume during the crop irrigation

season of each and every year, or a flow of

water equivalent to such measurement, the said

additional water to l)e used upon the N. W. %
of section 35 imder defendant's ditch." (Tr.

pp. 107 to 110.)

While the assignments of error specify a num-

ber of errors and are stated in different form, yet
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the foregoing present, in our ojjinion, the whole

issue before the court, and we deem it unnecessary

to here specify any more particularly.

ARGUMENT
The inclusion of the exception in the decree by

the trial court was predicated upon the assump-

tion that the Cheneys liad or claimed to have an in-

dependent water right, that is, a right that they

had acquired by appropriation directly from the

Yakima River, and that the defendant was a mere

instrument by means of which the Cheney water

was carried for them. It appears quite clearly that

the Court was led to that opinion by the discussion

that arose over the question of the admissibility in

evidence of the minutes of the meeting of the

stockholders of the Fowler Ditch Company, held

on the 12th day of March, 1904; because, prior to

that, the trial court held the view that the Govern-

ment now contends for. The Court first said

:

"It seems very plain to me the court can
decide this controversy in so far as it affects

the party before it witliout in any way de-

priving the Cheneys of any rights they may
have against tlie defendant Ditch Company

—

whatever their rights may be against that
company will not be affected by this law suit,

and the question of what the Government's
rights are against the defendant company can-
not be affected by any rights the Cheneys may
have against the Company, * * *" (Tr. jd.

73.)
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And again the Court said:

"It isn't clear to me how the Cheney rights

are involved here—supposing he has some in-

dependent rights here, how can your company
avail itself of itr' (Tr. p. 85.)

The views here expressed by the Court present

the contentions of the Government. After the

discussion, however, the Court said:

"I understand Mr. Wilson contends that

Cheney had this water right independent of

any right the ditch comj^any had and he is en-

titled to take this amount of water independent
of any right they had, and all they are doing
is acting as the instrumentality through which
his water is diverted to him.

But their contention is this amount Cheney
claims isn't any portion of that water, doesn't

increase the amount they are permitted to

take, but Cheney has a right to take some water
in addition to that. The objection will be over-

ruled." (Tr. pp. 85 and 86.)

It appears, therefore, that at that time it was the

defendant's contention that the Cheneys claim an

independent water right, that is, a right independ-

ent in the sense that the water to which the Cheneys

were entitled was no part of the 23 cubic feet speci-

fied in the limiting agreement, and that the de-

fendant was merely the instrumentality through

which the Cheney water was carried to them, and

the Court appears to have accepted and acted upon

that theorv.
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The Government, on the other hand, contends

that it was error to insert the exception in the de-

cree for the following reasons: First, that it ap-

pears that the Cheneys never had or claimed to

have an independent water right in the sense in

which defendant now contends; second, that by

their conduct defendant and its predecessors in in-

terest have showT^i that prior to the year 1928 they

had always considered the water claimed by the

Cheneys to be a part of the amount specified in

the limiting agreement; third, even if the Cheneys

did have an independent right, such right could

not be affected by a decree entered in this suit, to

which they were not parties; and, fourth, that it

was error to cast upon the Government the burden

of bringing about an adjudication of a controversy

that concerned the defendant and the Cheneys

alone. We shall consider the mattei- under tliese

heads.

I.

THE CHENEYS NEVER HAD OR CLAIMED
TO HAVE AN INDEPENDENT WATER
RIGHT IN THE SENSE IN WHICH
THE DEFENDANT CONTENDS.

That the Cheneys never had or claimed to have

an independent water right in the sense now con-

tended for by defendant appears, first, from the

pleadings; and, second, from the evidence adduced

by the defendant.
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1. The pleadings shoiv that the Cheneys do not
claim a right independent of the limiting

agreement.

At the outset we wish to direct the attention of

the Court to the issues as raised by the pleadings,

from which it will be observed that the Cheneys do

not claim a right independent of the limiting agree-

ment, and from which it will further appear that

the defendant is now setting up in the name of the

Cheneys its o^^t:i defense as against the Cheneys.

The l)ill of complaint alleges that in the year

1928 the defendant for the first time claimed the

right to divert water in addition to the amount

specified in the limiting agreement sufficient in

amount to supply to the Cheneys the water which

they claimed by virtue of the water deed. In

paragraph IX of the answer, as we have already

pointed out in the statement of the case, defendant

alleged that, in addition to the amount specified

in the schedule, defendant was obligated to the

Cheneys to divert from the Yakima River 2i/2

second feet of water, and therefore was entitled

to such diversion "by reason of a contract and stip-

ulation entered into by this defendant with the said

Fred Cheney and Nellie Cheney, * * *" (Tr.

pp. 53 and 54.) We desire now to consider the

stipulation therein referred to.

It appears that about the year 1921, the Union

Gap Irrigation District, defendant herein, brought

suit in the Superior Court of the State of Wash-
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iiigton against the Cheneys and others for the pur-

pose, among other things, of adjudicating the con-

troversy between the defendant and the Cheneys

over this water right. The pleadings in that suit

are not in the record here; but a stipulation was

entered into in that case, on the 2nd day of March,

1921, from which the contentions of the respective

parties concerning the water right appear. This is

the stipulation that is referred to in paragraph IX
of the answer and is attached to and made a part

of the answer. This stipulation casts considerable

light upon the issue in this case; and for that rea-

son, we deem it advisable to quote therefrom more

fully than ordinarily would appear proper. It is

in part as follows:

"It is hereby stii:)ulated by and between the

plaintiff. Union (xap Irrigation District, * * *

and defendants, Fred Cheney and Nellie

Cheney, * * * that the defendants are the
owners of the N. W. 14 oi section 35, Twp. 13
North, Range 19, E. W. M., * * * and that
the plaintiff is the owner of a right of way for

an irrigation ditcli over and across said prem-

It is further stipulated and agreed that on
the 15th day of Sept., 1886, C. V. Fowler and
Anamila Fowler, then being the owners of a

certain canal known as the 'Last Chance Ditch'
and later as the 'Fowler Ditch', made, executed
and delivered to C. Z. Cheney and Martha
Cheney, the predecessors in interest of the de-

fendants and then the owners of the lands now
owned liy the defendants, said conveyance be-

ing in words and figures as follows, to-wit:
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(here follows a copy of the water deed.) (Tr.

p. 64.) which conveyance was filed for record
* * * hereinafter referred to as the 'Fowler
Water Deed,' and that after the said convey-

ance was made and recorded, the said C. V.
Fowler and Ananiila Fowler conveyed what-
ever rights they had in said canal to the Fowler
Ditch C()m|)any, the predecessor in interest of

the plaintiff, and that after the date of said

Fowler Water Deed the said C. Z. Cheney and
Martha Cheney have used the water from said

ditch conveyed to them in said deed and irri-

gated the land now owned by the defendants
lying below said canal, so constructed by the

said Fowler and known as the Last Chance
Ditch and later as the Fowler Ditch, and that

from the date of said deed the said defendants,

or their predecessors in interest, have continu-

ously used the water called for in said deed up-
on the lands hereinbefore described during the

irrigation season of each year.

It is further agreed and stipulated that

there is a contention between the plaintiff and
defendants as to the nature of defendants'
water right and as to the amount of water they

are entitled to under the terms of said Fowler
Water Deed. Tlie defendants claim that they

are entitled to a water right of tivo and one-

half feet of water per second of time to he de-

livered hy the plaintiff from its ditch for the

irrigation of their said land. It is the conten-

tion of the plaintiff that it is under no duty to

furnish and deliver the defendants any water

whatsoever under the terms of said Fotvler

Water Deed, and it further contends that the

said defendants are the owners of a valid water

right in the Yakima River hy virtue of said

Fowler Water Deed and that their water right

is independent of any water right or right of
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diversion owned or claimed hy the plaintiff or

the Fowler Ditch Company, and that there

must at some time be a determination of said

question between the defendants and the U. S.

of America.

It is therefore agreed that said questions

and issues shall not be decided l)y any decree

to be entered in this case, but that pending the

final adjudication of said matters, it is agreed

that the plaintiff shall deliver to the defendants

under the terms of said Fowler Water Deed
and as complying therewith two and one-half

cubic feet of water per second of time during

the irrigation season, to be measured in ac-

cordance with the custom of the j)laintiff and
it is agreed that the maintenance charge pro-

vided for in said Fowler Water Deed shall be

due and payable on the first day of May of each

year. The defendants agree that in the event

that the plaintiff shall hereafter be prevented
from diverting said water from the Yakima
River into its canal by the U. S. of America,
or enjoined from so doing by any Court of

competent jurisdiction, that the plaintiff shall

not be liable in damages to the defendant foi-

its failure to deliver said water during the

period such injunction shall remain in force,

or during the period it shall l)e prevented from
making said delivery as aforesaid

;
provided,

however, that if it shall l)e determined that said

defendants are not entitled to the water called

for in said Fowler Water Deed in their own
right, that nothing herein contained shall be

construed to deprive the defendants of their

right to bring suit against the plaintiff and
the Fowler Ditch Company to determine the

question as to whether or not the plaintiff oi*

the Fowler Ditch Company are bound to fui*-

nish said water to the defendants out of the
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appropriations and water belonging to them
or either of them. It is further agreed and
stipulated that the plaintiff does not hereby
admit that the defendants are entitled to any
water, or any particular quantity of water,

under the terms of said Fowler Water Deed,
and that the plaintiff shall not be estopped to

deny its liability to furnish and deliver water
to the defendants under the terms of said

Fowler Water Deed, because of the fact that

it and its predecessors in interest have hereto-

fore delivered water to the defendants in pur-
suance to the terms of said deed and said de-

fendants do hereby waive any right they may
have, or shall hereafter acquire, to claim any
water as against the plaintiff or its predeces-

sors in interest under the terms of said Fowler
Water Deed by adverse possession or adverse
use thereof.''

It appears, therefore, that by a formal state-

ment the parties, at that time, set forth their re-

spective contentions relative to this water right;

and that the Cheneys then claimed the right to re-

ceive water from the defendant by virtue of the

Fowler Water Deed wdthout any restriction what-

soever as to the source from which the water might

come. And it also appears that it was the district

that was then contending that the Cheney right

w^as independent of the limiting agreement and

was to be supplied by direct appropriation from

the Yakima River. There can be no mistaking the

language of this agreement:

"The defendants claim that they are en-

titled to a water right of two and one-half

feet of water per second of time to be delivered
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by the plaintiff from its ditch for the irriga-

tion of their said land. It is the contention of

the plaintiff that it is under no duty to fur-

nish and deliver the defendants any water
whatsoever under the terms of said Fowler
Water Deed, and it further contends that the

said defendants are the owners of a valid

water right in the Yakima River by virtue of

said Fowler Water Deed and that their water
right is independent of any water rigiit or right

of diversion owned or claimed by tlie plaintiff

or the Fowler Ditch Company, * * *"

It appears, therefore, that the Clieneys, in so

far as their contentions can be gleaned from the

pleadings, do not claim, as asserted by the defend-

ant, that the water to which they are entitled by

virtue of the water deed is independent and out-

side of the water which the defendant is receiving

by virtue of the limiting agreement. And it ap-

pears, also, affirmatively and quite conclusively

from this stipulation that this alleged claim of in-

dependence was then set up by the defendant as

its own defense against the CUieney right, that is,

that it was the defendant, and not the Cheneys,

that claimed for the Cheneys an alleged indepen-

dent water right.

We have shown that the pleadings demonstrate

that the Cheneys do not claim any such independent

right; we shall now endeavor to point out that the

evidence adduced ])y the defendant also shows that

the Chenevs never made anv such claim.



29.

2. TJie evidence adduced hy defendant shows that

the independence claimed hi) the Cheneys
was independence of stockownership and

not of the limiting agreement.

We have already referred, in the statement of

the case, to the fact that ever since the organiza-

tion of the Fowler Ditch Company the Cheneys

liave ])een receiving water in two separate and dis-

tinct rights: First, by virtue of their rights ac-

quired under the water deed; and, second, by vir-

tue of their right as stockholders of the Fowler

Ditch Company. After its organization in about

1889, the Fowler Ditch Comjoany succeeded to all

the rights and obligations of C. V. Fowler and

Anamila Fowler, who had by the water deed con-

tracted to deliver water to the Cheneys by virtue

of that deed. It appears, also, that the Cheneys ac-

quired tifty shares of the stock of the Fowler Ditch

Company, and that hy virtue of their rights as

stockholders, they become entitled to receive water

for the irrigation of lands other than those des-

cribed in the water deed. Their right to receive

water as stockholders has never been questioned;

the controversy has been over the water that they

claimed by virtue of the water deed. As to the

right acquired through the water deed, it appears

that the Cheneys declined to take stock for that,

and have insisted upon maintaining that right in-

dependently of their rights as stockholders; so that

it appears that the Cheneys have been receiving

water by virtue of two separate and distinct rights.
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At the trial evidence was admitted, over the ol)-

jection of the Government, for the purpose of

showing that the Cheneys were making some claim

of independence for the right acquired by the water

deed. The admission of this evidence, we believe,

was improper. No facts are alleged in the plead-

ings to show upon what facts the Cheneys were

basing their alleged claim of independence; and,

in the answer, the defendant admits that the

Cheney right constituted one of the obligations of

the defendant. It was there said that it, the de-

fendant, "is obligated to Fred Cheney and Nellie

Cheney to divert from the Yakima River 21/0

second feet of water during irrigation season, and

therefore is entitled to such diversion by reason of

a contract and stipulation entered into by this de-

fendant with the said Fred Cheney and Nellie

Cheney." (Tr. pp. 53 and 54.) The nature of the

right acquired by the Cheneys is to be determined

by reference to the water deed and the stipulation

referred to in the answer, and not by what third

persons say concerning the alleged claim of the

Cheneys. What the Cheneys or third persons say

about the alleged claim of independence cannot be

in the least material.

But however that may be, the evidence abduced

by the defendant, although mere assertions by third

parties as to what the Cheneys claim, show conclu-

sively that what the Cheneys were claiming for

their right under the water deed, was independence
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of their right as stockholders and not independence

of the limiting agreement. This appears from the

minutes of the meeting of the stockholders of the

Fowler Ditch Company, held on March 12, 1904, as

well as from the testimony of witnesses. The min-

utes of the meeting, as read in evidence are as fol-

lows :

"Mr. Snively addressed the meeting on be-

half of his client, Mr. Cheney. He said Mr.
Cheney had a right to 100 inches of water from
the Fowler Ditch by virtue of a deed from
C. V. Fowler, dated the 15th day of September,
1886 * * *. Mr. Snively contended the ditch

was owned by the Fowler Ditch Company and
Mr. Cheney as tenants in common, and said

Mr. Cheney was irrevocably opposed to the en-

largement of the ditch, both as a stockholder
and tenant in common." (Tr. p. 86.)

Mr. C. A. March, testifying on behalf of the dis-

trict, said:

"Mrs. Cheney is and has been a stockholder

in our ditch since the first issue of stock. She
owns 50 shares. I think the first issue of stock

was in '93. Stockholders have water rights

from the ditch hy virtue of their 0A\Tiership of

stock." (Tr. p. 86.)

Mr. Snively said:

"When the Fowler Ditch Company was
formed they wanted her to take stock in that

ditch, * * * in lieu of her 100 inches of

water obtained under this deed—and I was
IDresent at the stockholders' meeting and
claimed she was a tenant in common and had
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an independent right—she wouldn't do it and
she didn't, and the ditch company was organ-

ized by the other owners of water rights in

the ditch exchiding her, and she continued to

exercise that independent right at all times
since." (Tr. pp. 87, 88.)

Mr. Fred Parker said

:

"I am familiar with the controversy as to

the Cheney water—two and a half feet, in a

professional way, and I had i^ersonal knowl-
edge of a great deal of it. What I know about
it is this: Al)out 1884 or '5 two men named
Fowler, C. V. and F. A. took a ditch out of the

Yakima River which they called the 'Last

Chance' ditch. That ditch was constructed
down through and across the Cheney land. The
ditch was operated as a kind of community
ditch until about 1889. In the meantime other
settlers had become interested in the ditch.

This deed was made by Fowler to Cheney in

1886. The Articles of Incori^oration were first

prepared, as I rememlier it, in 1888, and
Fowler and the other people, excluding Cheney,
conveyed to the Fowler Ditch Company their

individual rights which they had acquired
through dealings with Fowler. Cheney stood

out, he wouldn't join in the corporation. He
wouldn't convey his title to the corporation,

and wouldn't take stock. All the others in-

terested joined the Fowler Ditch Company
and took stock for their respective interests.

Now, I have represented the Fowler Ditch
Company canal from its inception, and the 100
inches of water has always been carried sep-

arately—independent of the stock, and the

Cheneys have from time to time paid their

proportion of the expense. Now, in addition

to that 100 inches, after the Fowler Company
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was organized, the Cheneys bought 50 shares
independent of that 100 inches." (Tr. pp. 91 and
92.)

It seems clear from this testimony that the

Cheneys prior to and at the time of the organiza-

tion of the Fowler Ditch Company, were claiming

an independent water right Avhich they had ac-

quired by the water deed; but it further appears

that their claim of independence was independence,

not of the limiting agreement, but independence of

their rights as stockholders of the corporation.

This claim was made prior to the time of the mak-

ing of the limiting agreement; and, therefore,

could not have had reference to independence of

the limiting agreement.

AVhat the witnesses really said was that the right

which the Cheneys claimed by virtue of the water

deed has always been considered by the Fowler

Ditch Company and the Cheneys as separate and

distinct from the right which they had or claimed

to have by virtue of their ownership of stock of

the corporation. In other words, as Mr. Parker

said, "from its inception * - * the 100 inches

of water has always been carried separately—inde-

pendent of the stock;" and "in addition to that

100 inches, after the Fowler Company was or-

ganized, the Cheneys bought 50 shares independent

of that 100 inches."

This evidence, we submit, falls far short of sus-

taining the contention of the defendant that the
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Cheneys are the ones who are claiming a right of

appropriation from the river independent of the

limiting agreement. This evidence, when con-

sidered in connection with the stipulation, to which

we have already referred, should show quite con-

clusively that it is the defendant, and not the

Cheneys, that is asserting a claim of independence

in the name and on behalf of the Cheneys and for

the evident purpose of enlarging its o^^^l water

rights.

We have shown that the Cheneys have never

claimed an independent water right in the sense in

which the defendant now contends; we shall now

endeavor to show that the defendant and its pre-

decessors in interest have always recognized the

Cheney right as one of the o])ligations to be met by

the delivery of water from the amount specified in

the limiting agreement, that is, from a part of the

23 cubic feet.

11.

THE ACTS AND CONDUCT OF DEFENDANT
AND ITS PEEDECESSORS IN INTEREST
SHOW THAT PRIOR TO 1928 THEY HAD
ALWAYS CONSIDERED THE WATER
CLAIMED BY THE CHENEYS TO BE
A PART OF THE AMOUNT SPECI-

FIED IN THE LIMITING
AGREEMENT.

That the parties themselves, that is, the de-

fendant and its predecessors in interest, have con-
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strued the limiting agreement as including the

water delivered to the Cheneys pursuant to the

water deed, is conclusively demonstrated by their

conduct. In the first place it will be remembered

that at the time of the making of the limiting agree-

ment in 1905, the Fowler Ditch Company, was de-

livering water to the Cheneys pursuant to their

claim under the water deed as well as by virtue

of their stockownership. The Fowler Ditch Com-

pany was tilen diverting water from the Yakima

River through its canal for the purpose of meeting

this as well as all of its other obligations. When,

therefore, the Fowler Ditch Company agreed to

limit its diversions to a given amount, that is, to

23 cubic feet, it must be presumed or assumed that

tlie amount so limited by the agreement included

the water which it was then diverting and deliver-

ing to the Cheneys. There is nothing in the record

to show that it was not then so considered; and

the Fowler Ditch Company continued to deliver

water to the Cheneys in both rights until it was

succeeded by the Union Gap Irrigation Company.

That Union Gap Irrigation Company, when later

organized, succeeded to all the rights and obliga-

tions of the Fowler Ditch Company; and that Com-

pany continued to deliver water to the Cheneys

by virtue of their right under the water deed as

well as by virtue of their right as stockholders.

Furthermore, in 1906, the Union Gap Irrigation

Company entered into a further agreement with



36.

the Government, whereby, in consideration of the

conveyance of certain properties to the United

States, the Government agreed to deliver to the

Company additional water for irrigation iDurposes;

and in that agreement, by express terms, the Com-

pany agreed to limit its appropriations to the

amount specified in the Fowler limiting agreement,

and nothing was then said al^out any claim of right

by the Cheneys. That agreement provided, in part,

as follows:

" * * * and the first party agrees to

surrender, yield up and abandon all claim or

right to any tvaters in the Yakima Basin ex-

cept as provided in the said Foivler Ditch

agreement above referred to, limiting the

claims under the said Fowler Ditch appropria-
tion, and except as herein further provided.
In consideration whereof the party of the

second part agrees that the United States will

receive conveyance of said property, upon the

terms and conditions herein expressed, and
that in accordance with this agreement and in

addition to the quantities of water claimed and
limited in said Fowler DitcJi agreement, it will

concede, yield and surrender to the Union Gap
Irrigation Company, in per])etuity, and will

deliver into the Yakima Kiver for the use of

the Union Gap Irrigation Company, its suc-

cessors and assigns, free of storage or other

charges, certain specified quantities of water
each year for the purpose herein provided, to-

wit: during the months of April to August
both included, 28 cubic feet per second; during
the month of Septeml)er, 19 cubic feet x)er

second; during the month of October 14 cubic

feet per second; which amounts of water may
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be used for power, irrigation, domestic and
stock purposes. * * * All of the water speci-

fied in this contract shall be delivered to and
shall he diverted and measured at the intake of
said Fowler Ditch." (Tr. pp. 21 to 27, Exhibit
"B" to bill of complaint.)

The Union Gap Irrigation Company at the time

of tlie making of this agreement was delivering

water to the Cheneys in recognition of their rights

under the water deed, and the water so delivered

was included in the amount specified in the limit-

ing agreement. Would not that company have

made demand at that time for additional water, if

in fact it had then regarded the Cheney right as

independent in the sense in which the defendant

would now have the court believe? We submit that

it would.

The Union Gap Irrigation Company, from the

time it succeeded to the rights and obligations of

the Fowler Ditch Company until it was succeeded

by the defendant herein, continued to deliver water

to the Cheneys by virtue of their claim of right

under the water deed as well as by the claim of

right as stockholders of the Fowler Ditch Com-

pany; and during all of that time, the water so

delivered to the Cheneys was diverted and meas-

ured at the intake of the Fowler ditch and was a

part of the amount specified in the limiting agree-

ment. No claim was ever made by that Company

that it was entitled to divert any water in addi-
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tion to the amount specified in the limiting agree-

ment to meet its obligations to the Cheneys,

Later, again, the defendant corporation was or-

ganized and it succeeded to the rights and obliga-

tions of the Union Gap Irrigation Company. In

its answer defendant admits,

"That it is the successor in interest of the

Union Gap Irrigation Company, and exercises

ownership of the said Fowler Ditch Company
subject to the limitations and ohJigations de-

fined in complaint's Exhibits *^'A" and ''B".

"(Tr. p. 51.)

The defendant herein, after having succeeded to

the rights and obligations of the Union Gap Irriga-

tion Company, also continued to deliver water to

the Cheneys by virtue of their claim of right under

the water deed as well as by virtue of their rights

as stockholders. The defendant, also, on March

2, 1915, entered into a further agreement, with the

Government by the terms of which, pursuant to the

Act of Congress of June 17, 1902, and acts amenda-

tory thereof, knowTi as the Warren Act, defendant

acquired certain additional rights; and in that

agreement nothing was said relative to any claim

of independent right on the part of the Cheneys,

although defendant was then diverting and supply-

ing water to the Cheneys from its canal and from

its then appropriations. (See Exhibit "C" to bill

of complaint, Tr. pp. 27 to 40.)
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It appears, therefore, that at all times since

the date of the execution of the water deed in 1886

to the present time, the water claimed by the

Cheneys by virtue of the water deed has been de-

livered to them; and that at all times, since the ex-

ecution of the limiting agreement in 1905, the water

so delivered to the Cheneys has been taken from

and constituted a part of the amount specified in

the limiting agreement. It was not until the year

1928 that any claim was ever made to additional

water to supply the Cheney right.

In the year 1928, for the first time, the defendant

undertook to assert a right to divert additional

water for the purpose of supplying the Cheney

right. Prior to that time, whenever requested so

to do, the defendant reduced and kept its diver-

sions within the amount specified in the limiting

agreement. Mr. Paul Taylor, assistant engineer

of the Bureau of Reclamation, who has been in

active charge of the storage reservoirs of the Yaki-

ma Project and the distribution of water in con-

nection therewith, testified in part as follows:

"It has been my practice during many years

while in charge of the work with reference to

securing compliance with this limiting agree-

ment when the stored water has been so far

exhausted it was needed by the government,

and when the natural flow is beginning to fail,

to notify the ditch company. First, I find out

if they are over-diverting, and if they are I

notify them of that fact usually by telephone,

advising them how much they are over-divert-
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ing, and suggest that they check me up with

some disinterested party. I ask them to re-

duce their diversions to the amount to which
they are entitled. I made such a request of

the Union Gap Irrigation District in 1928, and
their answer to my request was that, in the

first place, they did not agree with the method
of measurement and they also stated this con-

troversy over the Cheney water. They did not

comply with my request in 1928 to cut their

diversion down to the amount specified in the

limiting agreement. During the summer of

1928 was the first time they referred to this

Cheney contract as their reason for refusing

to reduce their diversion to the amount speci-

fied in the limiting agreement. I made a simi-

lar request of them each year preceding 1928,
* * *. In these years (preceding 1928) they
have never refused, when requested, to cut to

the amount of the limiting agreement." (Tr.

pp. 75 and 76.)

We deem it unnecessary to make further refer-

ence to the testimony on this point, ]iecause the evi-

dence in this respect is undisputed and uncontra-

dicted.

It appears plainly, therefore, that the defendant

and its predecessors in interest have, by their acts

and conduct, for a period of more than twenty

years, construed the limiting agreement as includ-

ing the water claimed by the Cheneys by virtue of

the water deed, and that it was not until the year

1928 that the defendant ever made any claim to

additional water to supply the Cheney right.
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We shall now briefly consider the law applicable

to the proper construction of this limiting agree-

ment.

When the parties, by their own acts, have put a
practical construction upon a contract, courts

will usually adopt and enforce
such construction.

We deem it unnecessary to enter into any ex-

tended discussion of the law on this point; for it

is a familiar rule that when the parties, by their

own acts, have put a practical construction upon

the terms of a contract, courts will usually adopt

and enforce such construction.

Insurance Company i?s. Dutcher, 95 U. S.

269;

District of Columbia vs. Gallaher, 124 U. S.

505;

Toplif vs. Topliff, 122 U. S. 121

;

Metropolitan Nat. Bank vs. Benedict Co., 74
Fed. 185

;

Fojc Solid Pressed Steel Co. vs. Schoen, 11
Fed. 30.

As the court says in the case of Instirance Com-

pany vs. Dutcher, supra (95 U. S. 269, 273.) :

"The practical interpretation of an agree-

ment by a party to it is always a consideration

of great weight. The construction of a con-

tract is as much a part of it as any thing else.

There is no surer way to find out what parties

meant, than to see what they have done. Self-

interest stimulates the mind to activity, and
sharpens its perspicacity. Parties in such
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cases often claim more, but rarely less, than
they are entitled to. The probabilities are large-

ly in the direction of the former. In considering
the question before us, it is difficult to resist the

cogency of this uniform practice during the

period mentioned, as a factor in the case."

So it is in the case at liar. For the period of

more than twenty years the defendant has . ])een

supplying the Cheneys with the water that they

claimed by virtue of the water deed, and during all

of that time the water has been taken from the

amount specified in the limiting agreement. It was

not until the year 1928 that any claim was made

to additional water to supply that obligation. As

the court said in the Dutcher case, supra (95 U. S.

273) : "Parties in such cases often claim more,

but rarely less, than they are entitled to. " Had the

defendant interpreted the contract as entitling it

to additional water to supply the Cheney right, it

certainly would have claimed such additional water

prior to 1928.

This court had occasion to consider and construe

one of these limiting agreements in the case of

West Side Irrigation Companii vs. United States,

246 Fed. 212. We desire to quote briefly from the

opinion in that case for the purpose of showing the

view that this Court has taken with respect to the

purpose of these agreements. Reading at page

215, the court says

:

''The appellant (the same as defendant here-

in) was one of a large number of the users and
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appropriators of the waters of the Yakima
River who executed like contracts at the same
time, and under similar circumstances. At the

time when the Reclamation Service promul-
gated a scheme to increase largely the supply
of water of the Yakima River for irrigation

purposes, more than all the natural flow^ of the

river during the irrigation season had been
covered by appropriations. It was not the pur-

pose of the Reclamation Service to use any of

the natural flow of the river. It was the in-

tention to construct storage works for the pur-
pose of impounding the surplus water of the

winter months and distribute it during the ir-

rigation season. To do this it was necessary to

know the amount of the natural flow and to de-

termine and specify just what proportion each
appropriator had the right to use. At that time
litigation was pending between rival appro-
priators. The Reclamation Service sought to

adjust all differences and induce all appro-
priators to enter into an agreement whereby the

amount of water that each should divert from
the river should be definitely determined and
recorded. Public meetings were called for the

purpose, and the agreements were finally en-

tered into. By the terms of the contracts all

water was measured at the intakes and in

cubic feet iper second instead of in miner's
inches."

It appears, therefore, that it was the jDurpose of

the Government in making these limiting agree-

ments to ascertain the amount of the natural flow of

the river and to determine and specify just what

proportion each appropriator had the right to use.

Having ascertained that the natural flow of the

river during the irrigation season had been ap-
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propriated, and having secured from each appro-

priator an agreement specifjdng the amount of

water to which each was willing to limit his appro-

priation, in reliance upon these agreements, the

government surveyed, located and constructed at

a cost of more than seventeen million dollars, and

now has in active operation, extensive irrigation

works for the storage and distribution of waters

for the reclamation of arid and semi-arid lands.

The purpose of the agreement was clearly stated

therein; and with full knowledge of such purpose,

for more than twenty years, the defendant con-

tinued to deliver water to the Cheneys in accord-

ance \^ith the terms of the agreement, and at no

time, until the year 1928, did it ever make any

claim to additional water for the purpose of sup-

plying the Cheney right. We submit that the de-

fendant, and its predecessors in interest, have by

their acts and conduct interpreted the agreement as

including the Cheney water, and that the court

should enforce the agreement in accordance ^vit]l

the interpretation which the defendant and its pre-

decessors have placed upon it.

III.

THE CHENEYS WERE NOT NECESSARY
PARTIES EVEN IF THEY HAD AN
INDEPENDENT WATER RIGHT.

So far the argument has proceeded upon the as-

sumption that the Cheney right is not independent.
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But even if the right were held to he independent

still the Cheneys would not be necessary parties.

This is not a suit to adjudicate priorities, but is a

suit to enjoin defendant from interfering with the

rights of the Government. The Cheneys are not

interfering, or attempting to interfere, with any

rights of the Government in any manner whatso-

ever ; and, for that reason, they w^ould not be neces-

sary parties, even if they had an indexjendent right

of appropriation.

Vineyard Land & Stock Co. vs. Twin Falls

Oakley Land & Water Co., 245 Fed. 30;

Miner d Lux vs. Rickey, 127 Fed. 573, 586;

Farmers Coop. Ditch Co. vs Riverside Irr.

Dist., 94 Pac. 761, 765. (Ida.)

Frost vs. Idalio Irr. Co., 114 Pac. 38. (Ida.)

Beck vs. Bono, 59 Wash. 479;

As the court says in the Vineyard Land (& Stock

Company case, supra (245 Fed. 30, 35.)

:

''No complaint is made that parties other

than the defendants are attempting to inter-

fere with plaintiffs' acquired water rights in

Idaho, and there can be no cause for injunction

against others than the defendants imtil at-

tempted interference is shown. If there are

any others who have rights superior to plaint-

iffs' not parties to the suit, of course their

rights cannot be precluded by the decree here-

in. They may yet assert such rights, but they

are not necessary parties to this suit, not hav-

ing attempted to assert them to the impairment

of plaintiffs' contention."
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So it is in the case at bar; the Cheneys have not

attempted to interfere with any rights of the Gov-

ernment and no injunction could issue against

them. If they have any rights independent of the

limiting agreement, they may still assert such

rights. They could not be bound by the decree in

this case. Furthermore , the Cheneys have no in-

terest in the object of the suit.

"It is stated in Calvert in his Treaties on
Parties to Suits in Equity, p. 10, as follows:

'The propriety of a person being made a party
depends upon his interest, not in the subject

matter, but in the object of the suit.'
"

Idaho Irri. Co. vs. Dill, 139 Pac. 714, 716.

We submit that the Cheneys are not necessary

parties.

IV.

IT WAS ERROR TO CAST UPON THE GOV-
ERNMENT THE BURDEN OF BRING-
ING ABOUT AN ADJUDICATION OF
A PRIVATE (CONTROVERSY BE-

TWEEN THE DEFENDANT
AND THE CHENEYS.

The exception in the decree contains the follow-

lowing

:

"Except that, until such time as the question

shall be adjudicated between the United States

and the successor in interest of C. Z Cheney
and Martha Cheney, husband and wife, the de-

fendant may divert from the said Yakima
River not exceeding 100 inches of water * * *."
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This provision casts upon the Government the

burden of bringing about an adjudication of a con-

troversy which, under the circumstances of this

case, concerns the defendant and the Cheneys only.

The court said to counsel for defendant at the trial

:

"Why didn't you l)ring them in if they were neces-

sary to the decision of the controversy?'* Why
didn't the defendant take some steps to bring them

into the case, as suggested by the court, if they

were, as now contended by defendant, the real

parties in interest and necessary parties to the

suit? Why didn't the defendant tender the defense

of the suit to the Cheneys?

This provision in the decree leaves the Govern-

ment in a somewhat helpless position. We are at a

loss to understand, under the circumstances of this

case, how the Government could proceed against

the Cheneys. This, as we have said, is an injunc-

tion suit, and the Cheneys are not attempting to

interfere with any rights of the Government. In a

proceeding against the Cheneys, it seems to us that

all that the Government could allege would be that

the Union Gap Irrigation District, defendant here-

in, asserts that they, the Cheneys, make a claim of

right to water independent of the limiting agree-

ment, and pray that they come into court and show

whether or not the claim, which the said defendant

made in their name and on their behalf, is true or

false. The Cheneys would be under no obligation
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to answer such a bill ; and in the event of their fail-

ure so to do, the court would be powerless to enter

a decree affecting their rights.

Furthermore, it can be asserted with almost ab-

solute certainty that the Cheneys would make no

such claim of independence. The stipulation to

which we have already referred shows quite con-

clusively that the Cheneys make no such claim;

and it is not reasonable to suppose, under the cir-

cumstances of this case, that they would make any

such claim, or would limit their claim to water out-

side of and in addition to the limiting agreement.

Why should they limit themselves as to the source

of the water? There is no valid reason why they

should, and there is every reason why they should

not. There is every reason to believe that the

Cheneys, if brought into court, would make no such

claim of independence.

We submit that it was error to cast upon the

Government the burden of bringing about an ad-

judication of the question.

CONCLUSION

In conclusion we might state that it seems to us

that the trial court fell into error by failing to note

the fact that the Cheney right was acquired from

the predecessors in interest of the defendant. In

its opinion the court said

:

"Now if this were a right the Cheneys had
acquired from the Irrigation Company then I
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would have no hesitaiice in holding the limiting

agreement was binding on the Cheneys—" (Tr.

p. 100.)

This statement suggests that the trial court over-

looked the fact that the Fowders, from whom the

Cheneys acquired their right under the water deed,

were the predecessors in interest of the Fowler

Ditch Company with which the limiting agreement

was made, and that at the time of the making of

the limiting agreement the Fowler Ditch Company

was diverting water from the river at the intake of

the Fowler Ditch (Tr. p. 24) for the purpose of

delivery to the Cheneys at a point about four miles

from the river in fulfillment of its obligation to the

Cheneys.

But we submit that it must appear to the Court

that the Cheneys do not have an independent water

right. The manner in which they acquired the right

negatives the idea that it could possibly be an in-

dependent appropriation from the river. Their

rights are fixed by the terms of the water deed ; and

by the terms of the deed, the Fowlers, who were at

the time diverting water from the river by means

of their ditch or canal, sold and agreed to deliver

to the Cheneys a given quantity of water to be

delivered annually upon their land at a point about

four miles from the river. The facts show clearly

that the Cheneys never did appropriate water from

the river,—they cannot be considered appropriators

in any sense of the word.
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We have shown also that the Cheneys never

claimed that their right under the water deed was

independent in that sense. The only authentic evi-

dence we have in the record as to what the Cheneys

claimed for their right is the stipulation entered in-

to in the case in the superior court of the state ; and,

from that stipulation it appears very clearly tliat

the Cheneys claim a right to receive water from

the defendant without any restriction whatsoever

as to the source of the water. It matters not to

them whether the w^ater which they receive is a

part of the 23 cubic feet or whether it is storage

water delivered by the government to the defendant

for delivery to them,—their only concern is that

they get the water.

But, we submit that it does apx)ear from that

same stipulation that it is the defendant that is as-

serting that the Cheney right is independent ; tliat

is, it appears from the stipulation that the de-

fendant is setting up in this case its own defense

against the Cheneys in the name and on behalf of

the Cheneys. It appears, therefore, that the

Cheneys never had or claimed to have any inde-

pendent water right in the sense that they claim

to be appropriators, or that as such are entitled to re-

ceive water independent of the limiting agreement.

It appears that in the early days they did make a

claim of independence for their right under the

water deed, but that was a claim of independence
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of their rights as stockholders of the Fowler Ditch

Company and not independence of the limiting

agreement.

But however this may be, we submit that it ap-

pears that the defendant and its predecessors in in-

terest have by their acts and conduct shown that

they have always, prior to 1928, recognized and

treated the Cheney right as one of the obligations

to be met by the delivery of water from the amount

specified in the limiting agreement. At the time

of the making of the limiting agreement, the

Fowler Ditch Company was delivering water to the

Cheneys by virtue of their right under the water

deed as well as by virtue of their right as stock-

holders. The Fowler Ditch Company was then ap-

|)ropriating and diverting water from the river

through its ditch for the purpose of supplying the

CJheney right, and it must be presumed that this

water was included in its then appropriations. No

mention was then made of this water as an excep-

tion; and when the Ditch Company agreed to limit

its ap]:)ropriations and diversions to 23 cubic feet,

it nuist be presumed, in the absence of anything to

show tlie contrary, that the Cheney right was one

of the obligations of the Fowler Ditch Company

and was included in the 23 cubic feet specified in the

limiting agreement. We submit that this presump-

tion becomes conclusive when we consider that the

Fowler Ditch Company and its successors in inter-
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est continued to meet that obligation by delivering

water to the Cheneys from the amount specified in

the limiting agreement.

For over twenty years the defendant itself con-

tinued to deliver water to the Cheneys by virtue of

their claim of right under the water deed, and that

not until the year 1928 did it ever make any claim

to additional water for the purpose of supplying

that right. To permit the defendant at this date to

claim additional water for the purpose of sui)ply-

ing the Cheney right, would be to permit a fraud to

be practiced upon the Government. Had the

Fowler Ditch Company disclosed to the Govern-

ment, at the time of the making of the limiting

agreement, that it was carrying water in addition

to the amoimt to which it was then willing to limit

its appropriation and diversions, for the purpose of

supplying the Cheney right, the Government would

then have been in a position either to secure from

the Cheneys a limiting agreement or to abandon the

enterprise if found to ))e not feasible. This agree-

ment was entered into between the Fowler Ditch

Company and the Government in 1905, and it was

not imtil 1928 that a claim was made to additional

water. We submit that the defendant should be es-

topped from now claiming additional water to sup-

ply the Cheney right.

The Government, in reliance upon these limiting

agreement, has undertaken the construction of

storage works for the storage and distribution of
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water at a cost of more than seventeen million

dollars, which it would not have done unless the

amount of water to which each appropriator was

entitled was first definitely ascertained and agreed

to. Now, then, assuming that the Cheneys are en-

titled to water by virtue of the water deed, the

water to supply that right must be furnished either

by the defendant from the amount specified in the

limiting agreement, or it must be furnished by the

Government by delivering storage water to the de-

fendant for delivery by it to the Cheneys at a point

on their land about four miles from the river. We
submit that the Government, under the circum-

stances of this case, cannot be expected to furnish

storage water for the purpose of enabling the de-

fendant to fulfill its obligation in that regard.

So far the argument has proceeded upon the as-

sumption that the Cheney right is not independent.

But even were we to assume that the Cheney right

was independent, even then, we submit that it was

error to include the exception in the decree. The ex-

ception was included in the decree upon the theory

that a straight injunction would deprive the

Cheneys of their w^ater right, and for that reason

that they were necessary parties to the suit. But

we submit that if the Cheneys did have an inde-

pendent right, such right could not be affected by a

decree entered in a suit to which they were not

parties; they could still assert that right against
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the Government. We submit that for this, if for

no other reason, the exception should be eliminated

from the decree.

And finally, we submit that it is error to cast

upon the Government the burden of bringing a))out

an adjudication of a controversy which, under the

circumstances of this case, clearly appears to con-

cern only the defendant and the Cheneys. If the

defendant desires to bring about an adjudication

of the question, that is one thing; to provide that

"until such time as the question shall be adjudi-

cated between the United States and the successors

in interest of C. Z. Cheney and Martha Cheney,

* * * the defendant may divert from the Yakima

River" an additional amount of water sufficient to

supply the Cheney right, is quite another thing.

This, we submit, leaves the Government in a help-

less position. The Cheneys are not in any way

interfering with the Government and there is no

way by which the Government can secure relief

against them, and it leaves the defendant in a po-

sition where it may continue indefinitely to divert

water in addition to the amount specified in the

limiting agreement. A straight injunction, as we

have said, would not deprive the Cheneys of any

right; but, on the other hand, the exception in the

decree has the effect of enlarging the rights of the

defendant.
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We submit that for the reasons herein stated the

decree should be modified by eliminating the ex-

ception therefrom.

Respectfully submitted,

ROY C. FOX,
United States Attorney,

E. J. FARLEY,
Assistant United States Attorney,

B. E. STOUTEMYER,
District Counsel for Bureau of
Reclamation.

Attorneys for Appellant.





IN THE

dtrrtttt Qlourt of Appeals

FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA,
Appellant,\

vs.

UNION GAP IRRIGATION DISTRICT,
a corporation,

AppelleeJ

APPELLEE'S BRIEF

Upon Appeal from the United States District Court

for the Eastern District of Washington

Southern Division

THOMAS H. WILSON
Attorney for Appellee

FILED





INDEX
Pages

DEFENDANT'S STATEMENT OF THE CASE 1

I. The Deed to Cheneys vested in them an in-

terest in the ditch from the date of its

execution 12

II. Cheneys are necessary parties 12

III. The hmiting agreement with the Government
Was confined to the rights of Fowler Ditch

Company. That is, the subscribers to the

Contract alone were bound by it 18

IV. The use of the water by the Cheneys for 44

years constitutes an appropriation of it under

the Laws of the State of Washington 20

CONCLUSION 22

TABLE OF CASES
Pages

Adamson v. Black Rock Power & Irrigation Co., 297 Fed.

905. 912 - 12

Benton v. Johncox, 17 Wash. 277, 49 Pac. 495, 61 Am.
St. Rep. 912, 39 L. R. A. 107 21

Isaacs V. Barber, 10 Wash. 124 38 Pac. 871, 45 Am.
St. Rep. 772, 30 L. R. A. 665 21

State of California vs. Southern Pac. Co. 39 U. S. Law
Ed. 683, 690, 691 15

Thorpe v. Tenem Ditch Co., 1, Wash. 566, 20 Pac. 588 ....21

Washington State Sugar Co. v. Sheppard et al, 186

Fed. 233 13





IN THE

(Etrmtt CEourt of Appeals
FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA,
Appellant,

\

vs.

UNION GAP IRRIGATION DISTRICT,
a corporation,

Appellee,]

APPELLEE'S BRIEF

Upon Appeal from the United States District Court

for the Eastern District of Washington

Southem Division

STATEMENT OF THE CASE

On the LSth day of September. 1886. C. V. Fowler and

his wife were the owners of an irrigation ditch in the Moxee

Valley in Yakima County, State of Washington. This ditch

was constructed through a certain portion of Moxee Valley

having an intake in the Yakima River flowing through said

valley. The ditch had been constructed by Fowler for the

purposes of irrigating his own land primarily, but was en-

larged by him sufficiently to irrigate other lands, among them

the lands of C. Z. Cheney and Martha Cheney, husband and



wife. The Cheney land was arid land and would not produce

a crop without water, but with water, it was wonderfully

fertile, as was also the land of Fowler. On or about the 15th

day of September, 1886, the said Cheney and wife, in order

to get water to irrigate their said lands, purchased from Fow-

ler and wife, out of said ditch, a perpetual water right of

100 inches of water under a certain stipulated measurement.

Fowler called his ditch the Last Chance Ditch. This purchase

resulted in Fowler and wife conveying to Cheney and wife

the said water right by an instrument introduced in evidence

in this case as Exhibit D and found on pages 40 to 42 Tr.

It is in the words and figures following:

"This Indenture, made this 15th day of September,

A. D., 1886, between C. V. Fowler and Anamila Fow-

ler, of Yakinia County, Washington Territory, the parties

of the first part and C. Z. Cheney and Martha Cheney

of the same County and Territory, the parties of the

second part.

WITNESSETH : That the said parties of the first

part for and in consideration of the sum of $200.00 to

them in hand paid, the receipt whereof is hereby ac-

knowledged, does by these presents, grant, bargain, sell,

convey and confirm unto the said parties of the second

part and to their heirs and assigns forever, the following

described property, to wit : One hundred inches of water

to be taken at any point on the NW^ of section 35, T.

13 N., R. 19 E. W. M., where a certain ditch known as

the Last Chance ditch flows, to be designated by the

parties of the second part, said water to be measured as

follows, to be taken from said ditch on the grade of

one-twelfth CI ''12) of an inch to the rod, through a flume

or box that is ten inches wide and ten inches deep, to

flow from said ditch a steady flow of water continuously



to the full capacity of said box or flume during the

crop irrigation season of each and every year, unavoid-

able breakage and repairs excepted. This shall be the

discription of one hundred inches of water as intended

by the parties hereto.

It is expressly reserved to the parties of the first part

that the water herein conveyed shall be and is assessable

for the proportion of the repairs and expenses of main-

taining and operating said ditch from and after the

first day of March, 1887, said assessment shall be as

to the water herein conveyed is to the whole amount of

water carried in said ditch.

The parties of the first part expressly resen'e the

right to demand such assessment, and upon due unpay-

ment thereof shall not be liable for failure to deliver

the water herein conveyed.

To have and to hold the same subject to the conditions

herein contained unto the said parties of the second part,

their heirs, and assigns forever.

In witness whereof, we have hereunto set our hands

and seals the day and year first above written,

(signed) C. V. FOWLER
(signed) ANAMILA FOUT.ER

Witness

S. O. MORFORD
JAS. G. BOYLE

Territory of Washington

County of Yakima

On this 15th day of September, A. D. 1886, before

me a notary public in and for said Territory personally

appeared C. V. Fowler and Anamila Fowler, his wife,

personally known to me to be identical persons who sub-

scribed the foregoing instrument and they both duly

asknowledged to me that thev dulv executed the same.

(Seal)
^ '

JAS. G. BOYLE
Notary Public, W. T.



(Recorded Sept. 15. 1886—Book E of Deeds page 26?)

(30)"

It will be seen from the foregoing that said instrument was

immediately placed of record in the office of the Auditor of

Yakima County. Territory- of Washington, and that it was

an admitted fact in the case that the Cheneys and their suc-

cessors in interest have been using the water thus acquired

to irrigate the lands described in the instrument : That is to

say, this water has been used without hindrance or without

objection from the government or any one else to irrigate

the land, described in the instrument, for forty-four years.

The contention of the Cheneys has always been that this in-

strument made them a tenant in common with the Fowlers in

this canal or ditch. Sometime after Fowlers sold to Cheney

the interest above stated in the said ditch, a corporation was

organized and Fowlers conveyed their interest in the said

ditch to the corporation btit the Cheneys refused to go into the

corporation and tnaintained their separate interest as tenantA

in common in the ditch. I can not better give to the Court

a statement of the status of this interest of Cheney than by

setting forth the testimony of Mr. Fred Parker found on

pages 91. 92. 93. and 94 of the Transcript of Record. Mr.

Parker is called Fred Harker in the Abstract and in con-

nection with this T wish to say that T never have seen a more

bungling Abstract of Testimony, in all my experience at tiie

bar. than the one contained in the Transcript of Record in

this case. These blunders will be apparent to the Court upon



the face of the Transcript of Record. Mr. Fred Parker for

instance is called Fred Marker. His testimony, which is an

epitome of the history of this ditch as above stated, is in the

words and figures following:

"I have been practicing law in the Yakima \'alley since

1888. Some of the Fowler Ditch people have been my
clients. I am familiar with the controversy- as to the

Cheney water—two and a half feet, in a professional

way. and I had personal knowledge of a great deal of

it. WTiat I know about it is this: About 1884 or '5

two men named Fowler, C. \'. and F. A., took a ditch

out of the Yakima River which they called (68) the "1-ast

Chance'" ditch. That ditch was constructed down through

and across the Cheney land. The ditch was operated as

a kind of communitv- ditch until about 1SS9. In the

meantime other settlers had become interested in the ditch.

This deed W2.s made by Fowler to Chene\' in 1886. The
Articles of Incorporation were first prepared, as I re-

member it. in 1888, and Fowler and the other people,

excluding Cheney, conveyed to the Fowler Ditch Com-
psLV.y their individual rights which they had acquired

through dealings with Fowler. Cheney stood out, he

wouldn't join in the corporation, and wouldn't take

stock. All the others interested joined the Fowler Ditdi

Companv and to«3k stock for their respective interests.

Now. I have represented the Fowler Ditch Compan}- canal

from its inception, and the 1 00 inches of water has always

been carried separately—independent of the stock, and

the Cheneys have from time to time paid their proportion

of the expense. Now, in addition to that 100 inches after

the Fowler Company was organized, the Cheney? bought

50 shares independent of that 100 inches.

I recall that in connection with the transfer b\- the

Fowler Ditch Com.oanv to the Lom.b?.rd-Hor?ely Com-

panv, in so far as it affects this wsiter right, that Lom-

bard and Horselv bought a larsre number of shares of



the Fowler Ditch. The Fowler Ditch at that time ended in

the Moxee valley. Lombard and Horsely proposed at

their own expense to extend the ditch around the p'.MUt

of the hill from Union Gap and irrigate a (69) consider-

ably larger tract of land doWn south of Union Gap and

down in the neighborhood of Zillah. They made the

proposition to the Fowler Ditch Company to take over

the right of way and enlarge the ditch at their own ex-

pense and furnish to the stockholders residing in Moxee

\'alley the water to which tliey were entitled for a very

small sum. It was desired to have the Cheneys join

in this conveyance, and the Cheneys refused to join in

the conveyance, but it was made and I don't know that

the Cheneys ever joined in any conveyance, and since the

company has went into the hands of the Union Gap

Irrigation Di.strict T have little to do with it so far as

details were concerned.

CROSS-EXAMINATION

MR. HARPER ( Parker) upon cross-examination

testified as follows:

This matter in which Mr. Horsely was interested oc-

curred after the Fowler Ditch Company was organized.

It was organized in the latter part of 1888, or the first of

1889. The transfer from the Fowler Ditch Company-

to Lombard and Horsely, I believe took place in 1904 or

'5. I am not clear as to the relative dates of this transfer

with the limiting agreement of the Fowler Ditch Com-

pany and do not know whether it was made before or

after the limiting agreement was made with the govern-

ment. The Horsely Company were intermittent holders

between the time the ditch was held by the Fowler Ditch

Company and the time it was held bv the LTnion Gan

Company. I l)elieve that Horselv and hi? associptP.":

followed the (70) Fowler Ditch Comnanv. but i^

was after the organization of the Fowler Ditch Com-

pany and the stock had been issued. I couldn't sav a'^

to the time—the records will disclose that. T know that



Mrs. Cheney became the owner of 50 shares some time

after the organization of the Fowler Ditch Company.

Witness excused."

At a certain time during the existence of the Fowler Ditch

Company a Mr. Lombard, called Londard in the Abstract of

Record, proposed to take over the Fowler Ditch. He proposed to

the stockholders to furnisli the water free of charge if he were

given the ditch so that he could extend it to water land he owned

beyond the end of the ditch. This was probably in 1905.

Mrs. Cheney appeared at the meeting of the stockholders of

the ditch company in person and by her attorney, H. J.

Snively, and informed the stockholders and Mr. Lombard

that she had this deed to 100 inches of water to the Fowler

Ditch, and that she claimed that she was the owner of an

interest in the ditch as a tenant in common with the Fowler

Ditch Company and that she would not in any way relinquish

her right as a tenant in common with the Fowler Ditch Com

pany in the said ditch. See defendant's Exhibit No. L, page

52. The Fowler Ditch Company accepted Mr. Lombard's

proposition and transferred its interest to Air. Lombard

through his company. This transfer though was subject to

the independent right of the Chenevs to the 100 inches con-

veyed to them by the deed hereinbefore set forth. See testimony

of H. J. Snively. Tr. pages 87. 88. 89. 90, 9L Testimony

of Fred Parker, called Harker. Tr. pp. 91. 92, 93. and 94.

Subsequently the rights of Lombard and Company were ac-

quired by the L'^nion Gap Irrigation District, the appellee, but

always subject to the independant right of the Cheneys. Thus
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it will be seen that the Cheneys and their successors in interest

as tenants in common with the various corporations and per-

sons owning this ditch continuously exercised their rights ac-

quired by the Deed hereinbefore set forth and had the benefit

of the use of said ditch or canal for forty-four years, undis-

puted and uninterrupted, the right being recognized by every

interested party or corporation in the ditch during said time.

The United States brought this instant case without mak-

ing the Cheneys a party to the proceedings. Timely objections

were made by the Union Gap Irrigation Co., as will be seen

from the record, to this failure to make the Cheneys parties

to the action. After hearing all of the evidence in the case,

Judge Webster, who tried the case, held that the Cheneys had

a substantial right in this controversy. The opinion of the

Court is set out in full in the Transcript of Record on pages

99, 100.101, and 102, in the following words and figures:

"COURT : When we started in this case I thought,

perhaps, it would be possible to determine the rights be-

tween the United States and the Uunion Gap Irrigation

District without in any way involving the rights of the

Cheneys as to any claim they might have upon the assnmji-

tion that the Cheney water right was one that it liad

secured from the Uunion Gap Irrigation District—and

that if the Union Gap Irrigation district by its limiting

contract had restricted its right to take water that would

be binding as between it and the Government, and Che-

ney's remedy would be against tlie Union Gap Irrigation

District, but from the testimony here it appears there is a

substantial reason to l)elieve that isn't the situation. If

the Cheneys owned an independent water right whollv

aside and apart from any water rights that the Union



Gap Irrigation District owned, that the limiting agree-

ment entered into by the Union Gap District wouldn't

limit the Cheney rigiits—}'0u could limit the Union Gap
Irrigation District as to its right to take water but you,

of course, couldn't take away from the Cheneys any in-

dependent water rights they may have had which they

didn't acquire from the Irrigation District. (76)

Now, there is evidence here that tends to show that

the Cheneys had a water right which never became a

part of this Union Gap Irrigation District and they en-

joN'cd independent of it— if that is so, of course the limit-

ing agreement of the Irrigation District cannot deprive

Cheney of his water. The mere fact that water which

Cheney is entitled to, if he is entitled to any, independent

of an}^ right acquired under the Union Gap was carried

to him thrlough the d,itch of the Irrigation District

wouldn't impose any burden upon the Government be-

cause he is entitled to that amount of water anyhow,

and it is a minor incident of the situation as to the in-

strumentalitv by which he gets it.

It seems to me the only thing for the Court at this

stage of the proceedings, and in the absence of the

Cheneys as parties to this suit, to do would be to enjoin

tr.e Union Gap Irrigation District from taking from the

river any amount of water in excess of the amount
limited by their agreement except as to such amount as

might be necessary to supply the water to the Cheneys

under this claim of an independent and prior riglit on

their part until such time as the Government can make
the Cheneys parties to this law suit and determine what
their rights are here. It would not do for the Court in

this case to enjoin the Irrigation Company from furnish-

ing to the Cheneys their water because that would be an

adjudication of the rights of the Cheneys when they are

not before the Court. Now if this were a right the

Cheneys bad {77 ^ acqin'red from the Irrigation Com-
pany then I would have no hesitancv in holding the

limiting agreement was binding on the Cheneys—but
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it seems perfectly clear that if the Cheneys had watei

rights of their own independent of any rights of the

Union Gap Irrigation District may have had, and held

them at the time this agreement was made with the

Government, they cannot be deprived of their rights by

any agreement made by the Company. Obviously in

the light of such a situation as exists here I cannot deter-

mine this controversy so as to affect the rights of the

Cheneys because they are not before me. and they are

entitled to be heard before they have their water rights

affected and certainly there is ample testimony here to

justify nie in sa3nng I can't safely detemiine this con-

troversy without their presence here and all I can see

the Court can do is to enjoin this Company from divert-

ing from this river an amount of water in excess of that

stated in the limiting agreement save such as it may con-

vey to the Cheney land and this amount not to exceed

the amount stated in the Cheney deed of one hundred

inches, and that to be measured in the manner stated

in that deed. So far as the fifty shares of stock in the

Irrigation District owned by the Cheneys is concerned,

the Qieneys are limited by the limiting agreement just

like any other owner of stock in the irrigration district

is limited, but they cannot be limited by this asrreement

as to the hundred inches of the right acquired indepen-

dently of any rights acquired by the irrigation district.

MR. WILSON : We deny we are taking more than

two and one-half feet in excess of the limiting agree-

ment. (78)

COURT : The only thing I can do is to hold you

strictly to the terms of your limiting agreement save

such water as is to be delivered to the Cheneys—that is.

the hundred inches covered by their deed but not as to

this 50 shares of stock in the company, as to that they

are limited the same as other stockholders. If the Cheneys
have an independent water right not obtained from the

company they would not be deprived of it because of
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the limiting agreement to which they were not a party.

Now, the significant thing here is that apparently last

year when Mr. Taylor complained about the excess diver-

sion of water, there was no assertion of any claim assert-

ing tlie excess was due to water furnished to the Cheney

land, and apparently there has been no justification of

the excess because in the most part when these amounts

have exceeded the amounts in the limiting agreement

and called to their attention they have attemlpted to re-

gulate the amount.

MR. WILSON : I think we are entitled to have the

Court assume we are not taking more than two and a

half feet. They said two and a half feet is all that is

involved in this matter and that puts us on

—

COURT : I will hear your testimony now on that

issue that you were not taking in excess of two and a

half feet, but the injunction the Court w^ill grant will

be precisely the one I outlined.

MR. FARLEY: I presume, your honor, with refer-

ence to the time it will take effect. (79)

COURT: Now, this year, I imagine, if you want to

amend your complaint and bring the Cheneys in so that

can be litigated. But until they are here I am not going

to enter into an order that wnll deprive them of their

rights. The terms of the injunction will be the terms

of the limiting agreement save such water in excess of

that amount as may be diA-erted to the Cheney land in

contemplation of their alleged prior water right acquired

independent from the Union Gap Ditch Company."

ARGUMENT

I do not think there can be any question that this Deed

from Eowlers to the Cheneys made the Cheneys tenants in

common with the Fowlers to the extent of the rights con-
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veyed. In the case of Adamson v. Black Rock Power &

Irrig^ation Co. 297 Fed. 905, this court held on page 912

that:

"The sale of the perpetual use of a thing is a sale of

the thing, whatever ground rent or other charge be re-

served. That is true of the right to the use of water as

of aught else. Appellant's deeds are of land, 'with the

perpetual right to the use of water from the main canal.'

'the water right, * * * not personal property, but

is appurtenant to the land,' and 'transferrable only with

the land.' It is true a sale and delivery of water or of

a water right may convey no right in, to, or upon source

of supply or instrumentalities; but it is otherwise of a

sale of perpetual water supply or pennanent water right

from a canal, or sale of land with appurtenant water right

and service. These latter impress the source and instru-

mentalities in the power of the grantor and necessary to

enjoyment of the water with a ser\'itude or easement of

which the grantee cannot be deprived without his con-

sent. See Zainey v. Linde, 121 Wash. 572, 209 Pac.

1085; Murray v. Briggs, 29 Wash. 245, 69 Pac. 765;

First, etc., Bank v. Bitter Root Valley Irr. Co. (D. C.

)

251 Fed. 326; Allen v. Comm., 179'Cal. 68, 175 Pac.

468, 8 A. L. R. 249 ; Jacob v. Lorenz. 98 Cal. 332, 33

Pac. 119; Cady v. Co., 134 N. V. 118. 31 N. F. 246:

Weil Water Rights, No. 456, 550 et seq. ; Kinnev. Irr.

No. 1011. 1017, 1018; Farnham, Waters. No. 641.

Assuming now that this deed whicli the Fowlers gave to

the Cheneys conveyed an interest in the ditch carrying the

water from the river, the Cheneys certainly liecame interested

parties in the property and had an ownership in tlie i:>roDertv.

That being true the United States could not have the l^nion

Gap Irrigation District, who owns the ditch, enjoined froni

carrying the water to which they were entitled without mnk-
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ing them a party. A very apt case upon that subject is the

case of Washington State Sugar Co. v. Sheppard et al. 186

Fed. 233. The following is the syllabi taken from the case

bearing upon the subject under discussion:

"2. WATER AND WATER COURSES ( No. 152 j

DETERMINATION OF WATER RIGHTS—PAR-
TIES.

Under the rule that equity aims to settle in a single

suit the rights of all the persons interested in the subject

matter, it is important that all claimants to the right to

divert the waters of a natural stream for beneficial pur-

poses shall be brought into the same court in a single

action and therein required to wage their claims, so that

such claims, necessarily more or less interdependent and

conditioned on one another, may be settled by a single

decree.

(Ed. Note. For other cases, see Waters and Water

Courses. Dec. Dig. No. 152*)

3. EQUITY (No. 115) JURISDICTION—PAR-

TIES.

Under general equity rule No. 47. authoriziiig the

court in its discretion to proceed without makmg per-

sons parties which, if joined, would oust the jurisdic-

tion of the court, the court in a suit to enjoin defendants

from interfering with complainant's diversion of water

from a stream for irrigation purposes will, in its dis-

cretion, require complainant, who has commenced a suit

in a State court to enjoin interference by others, to m«ke

all parties interested parties to the suit, though the court

will be ousted of jurisdiction thereby.

(Ed. Note. For other cases, see Equity. Cent. Dig..

Nos. 280-283: Dec. Dig. No. 115.)
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4. WATERS AND WATER COURSES (No. 152)

INTERFERING WITH DIVERSION OF WATER
—ACTIONS.

Where a bill to enjoin defendants from interfering

with complainant's diversion of water from a natural

stream for irrigation purposes, and to determine the sev-

eral rights of the parties to the waters of the stream,

alleges facts apparently sufficient to warrant the relief

demanded, the fact that the bill also prays for a perman-

ent injunction restraining defendants from interfering

with complainant's ditch and works and physically in-

juring the same merely makes such relief incidental, and

all the parties interested in the waters of the stream

must be made parties.

(Ed. Note. For other cases, see Waters and Water

Courses, Dec. Dig. 152.)"

5. WATERS AND WATER COURSES (No. 152)

—INTERFERING WITH DIVERSION OF WA-
TER—ACTIONS.

Where, in a suit to enjoin defendants from interfer-

ing with complainant's diversion of water from a natural

stream for irrigation purposes, and to determine the

several rights of the parties to the waters of the stream,

it appeared that third persons not made parties claimed

the right to use the waters of the stream, and that their

use diminished the supply available for other purposes.

and it was difficult, if not impossible, to determine how
much water complainant should be required to permit

to pass through its dam to supply the rights of the de-

fendants without also deternlining the rights of the

third persons, the third persons were necessarv parties to

a complete adjudication.

(Ed. Note. For other cases, see Waters and Water

Courses, Dec. Dig. 152.)"
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I will quote one case in addition to the above on the propo-

sition of necessarv- parties and that is the case of State of

California vs. Southern Pacific Company. 39 U. S. Law Ed.

683. I quote as follows from this decision found on pages

690 and 691

:

"It was held in Mallow v. Hinde, 2S U. S. 12 Wheat,

193 (6:599), that where an equity cause may be finally

decided between the parties litigant without bringing

others before the court who would, generally speaking,

be necessary parties, such parties may be dispensed with

in the circuit court if its process cannot reach them or

if they are citizens of another State ; but if the rights

of those not before the court are inseparably connected

with the claim of the parties litigant so that a final de-

cision cannot be made between them without affecting

the rights of the absent parties, the peculiar con-

stitution of the circuit court forms no ground for dis-

pensing with such parties. And the court remarked:

'We do not put this case upon the ground of jurisdiction,

but upon a much broader ground, which must equally

applv to all courts of equity whatever may be their struc-

ture as to jurisdiction. W'e put it upon the ground that

no court can adjudicate directly upon a person's right,

without the party being actually or constructively before

the court.'

In Shields vs. Barrow, 58 U. S. 17 How. 130 (15:

158), the subject is fully considered by Mr. Justice Cur-

tis, speaking for the court. The case of Russell v.

Clarke. 11 U. S.. 7 Cranch. 98 (3:281 ). is there refer-

red to as pointing out three classes of parties to a bill

inequity: '1. Formal parties. 2. Persons having an

interest in the controversy, and who ought to be made

parties, in order that the court may act on that rule

which requires it to decide on. and finally determine the

entire controversy, and (250) do complete justice, by

adjusting all the rights involved in it. These persons are
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conuiionly termed necessary parties; but if their inter-

ests are separable from those of the parties before the

court, so that the court can proceed to a decree, and do

complete and final justice, without affecting other \)eT-

sons not before the court, the latter are not indispensa-

ble parties. 3. Persons who not only have an interest

in the controvers}', but an interest of such a nature that

a final decree cannot be made without either affecting

that interest, or leaving the controversy in such a con-

dition that its final temiination may be wholly incon-

sistent with equity and good conscience.' Reference is

made to the Act of Congress of Februaiy 28, 1839,

(5 Stat, at L., 321, chap. 36) and the 47th rule of equity

practice. The first section of the statute, carried for-

ward into section 738 of the Revised Statutes, enacted

:

'That where, in any suit at law or in equity, commenced

in any court of the United States, there shall be several

defendants, any one or more of w^hom shall not be in-

habitants of. or found within the district where the suit

is brought or shall not voluntarily appear thereto, it

shall be lawful for the court to entertain jurisdiction,

and proceed to the trial and adjudication of such sr.it

between the parties who may be properly befr^re it : but

the judgment or decree rendered therein shall not con-

clude or prejudice other parties not regularly served

with process, or not voluntarily appearing to answer,

and the non-joinder of parties who are not so inhabitants

or found within the district, shall constitute no matter

of abatement, or other objection to said suit." But Mr.

Justice Curtis remarked that while the Act removed any

difficulty as to jurisdiction between competent parties

regularlv served with process, it did not Pttempt to dis-

place that principle of jurisprudence on which the court

rested. Mallow v. Hinde, 2S V. S.. 12 Wheat.. 1P.^

C6:59*5V and "^o far ns the 47th Rule wa<= conrernf'd.

that was onlv a declaration for the o-overnment of prpr-

titioners and courts nf the effect of the Art of Con-

gTe.<5s and of previous decisions of the court on the sub-

vert of that r'^le ^nH ATr Tnstice Ciirti<; arldeH : 'Tt
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remains true, notwithstanding the Act of Congress and

the 47th Rule, that a circuit court can make no decree

affecting the rights of an absent i^erson. and can make

no decree between the parties before it. which so

far involves or depends upon the rights of an absent

person, that complete and final justice cannot be done

between the parties to the suit without affecting those

rights. To use the language of this court, in Elmendorf

V. Taylor, 23 U. S. 10 Wheat, 167 (6:294), Tf the case

may be completely decided, as between the litigant parties,

the circumstance that an interest exists in some other

person, whom the process of the court cannot reach,

as if such party be a resident of another State, ought

not to prevent a decree upon its merits.' But if the

case cannot be thus completelv decided, the court should

make no decree."

Mr. Daniell thus lays down the general rule: It

is the constant aim of a court of equity to do complete

justice by deciding upon and settling the rights of all

persons interested in the subject of the suit, so as to

make the performance of the order of the court per-

fectly safe to those who are compelled to obey it. and

to prevent future litigation. For this purpose all per-

sons materially interested in the subject, ought gener-

ally, either as plaintiffs or defendants, to be made par-

ties to the suit, or ought, by sen-ice upon them of a copy

of the bill, or notice of the decree, to have an oppor-

tunity afforded of making themselves active parties in

the cause, if they should think fit.' 1. Dan. Ch. PI. and

Pr. (4th Am. ed.^ 190.

The rule, under some circumstances, not inTportant

to be considered here, may be dispensed with when its

apphcation becomes extremely difficult or inconvenient.

Eq. Rule 4S.

Sitting as a court of equity we cannot, in the light of

these well-settled principles, escape the consideration^ of

the question whether other persons who have an im-
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mediate interest in resisting the demand of complainant

are not indispensable parties or, at least, so far necessary

that the cause should not go on in their absence."

I confess that I cannot follow the Argument of the Appel-

lant as to why the Appellant can assert the Cheneys were

not necessary i)arties. The Appellant's Arugment seems to

be founded upon the idea that the Irrigation District and

its ypredeiQ'essors did not assert the right of the Cheneys

to the independent water right, that tliey are clearly entitled

to, and that the Irrigation District and its predecessors in

interest always confines its apportionment to 11) feet. In the

first place the record does bear this out. There is no evidence

that the district (n- its predecessors in interest always shut off

the water at tlie intake of its ditcli when it exceeded 21) feet.

Upon the other hand it is very apparant that this suit would

not have been necessary if that had been done and the con-

tention of the appellaint has always been that more has been

taken by the District and its predecessors through this ditch

than the limiting agreement perntitted. That was the founda-

tion of this suit. But suppose that the appellee and its pre-

decessors in interest had confined it.self to the linliting agree-

ment, certainly the Cheneys' right could nol ])e relinquished

or cancelled by- this act of the appellee or its predecessors in

interest limiting the appropriation to the limiting agreement.

The Cheneys had a right to assume and did assume that they

were getting the 100 inches of water under tiieir independant

right which they always asserted in this canal. Counsel seems
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to argiie that the appellee put a construction on this agreement

that is binding upon the Cheneys. This is a strange argument.

The logic of it is, as follows

:

Cheney and the predecessors of the appelle enter into an

agreement, and a Deed is made to the Cheneys for 100 inches

of water perpetually out of this ditch, to be delivered by the

appellee and its predecessors in interest. Appellee delivers

the water but delivers it within the limiting agreemjent of

23 cubic feet. Therefore the Cheneys lose their rights. This

certainly is not logical or just. The construction placed upon

a contract by all of the parties may be effected where there

is any doubt about the meaning of a contralct, but it does not

apply in this case. First, for the reason that all of the parties

have not placed such a construction upon it, for there is no

pretense that the Cheneys ever placed such a construction upon

it. Therefore all of the parties did not concur in such a

construction. On the contrary, the record shows that Cheney

at all times contended that they had an independent right in

the appellee's ditch. Secondly, the conveyance to Cheney is

so plain that it certainly needs no construction and therefore

the principle does not apply again for that reason. And

finally the contract known as the limiting agreement, under

which the appellant founds its right to an injunction, simply

limits the right of the appellee and does not extend to any

body else's right to water entitled to be carried by said ditch.

See Exhibit A and B, pages 18, 19. 20, 21, 22. 23, 24, 25,
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Tr. We take the following excerpts from Exhibit B, Tr.

p. 22

:

"Whereas, the Union Gap Irrigation Company has con-

structed a dam on its property at the outlet of Lake Cle

Elum, Kittitas County. Washington, and has stored waters

therein and has also acquired the controlling interest in

that certain ditch known as the Fowler Ditch, and Where-

as, the said company has signed and executed an agree-

ment entitled "Agreement between the appropriators tak-

ing water from the Yakima river and its tributar-

ies," signed by all other parties in interest in the said Fow-

ler Ditch, dated November 25. 1905, la'herein all sub-

scribers agree to limit their collective rights to water ir^

the Yakima River to certain specified quantities, namdy :

to 23 cubic feet per second from April to August inclu-

sive, to 16 feet per second during September and to 12

cubic feet per second during October, a copy of which

agreement is attached hereto and made a part hereof."

Now then, the above A;greement limits the subscribers to

the amount of w-ater therein stated but the Cheneys never

were subscribers to that Agreement and had an independant

water right w'hen it was made.

By the admitted facts in this case under the law of the

State of Washington, the Cheneys were appropriators and

had a right to the water of the Yakima River to the extent of

what their Deed called for and which thev used. Thev be-

came appropriators of 100 inches of water by actually using

it for 44 years; this is the l)est of appropriations. See follow-

ing authorities : .

"Conceding that the statutes of Washington Territory
of 1873 do not extend the right to appropriate water to
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any except land owners, they are not intended to restrict

the right of prior appropriation as it existed by the local

customs and under decisions of the courts, whereby it

was immaterial whether the appropriator was a land

owner or not. Thorpe v. Tenem Ditch C').. 1 Wash. 566,

20 Pac 588.

The right of a prior ap])ropriator to the use of water

upon the public lands of the United States as recognized

by the act of Congress of July 26. 1866, exists as a part

of the laws and customs of the locality of Eastern Wash-

ington. Isaacs V. Barber, 10 Wash. 124, 38 Pac. 871,

45 Am. St. Rep. 772, 30 T. R. A. 665.

The rules of the common law in relation to the appro-

priation and use of water can be and were abrogated by

the United States, without any act of Congress, by the

recognition of a general custom and practice inaugurat-

ing a different system, of which every one must tal^e

notice. Isaacs v. Barber 10 Wash. 124. 38 Pac. 871, 45

Am. St. Rep. 772, 30 L. R. A. 665.

The right to appropriate water from streams upon the

public domain in certain localities being a custom of uni-

versal acceptance, which the act of Congress of July

26, 1866, did not bring into existence but merely recog-

nized as already existing, j^ersons acquiring title to por-

tions of the public domain before the passage of such

act, took the land subject to the rights of prior appro-

priators in the waters of streams running through or by

such lands. Isaacs v. Barber. 10 Wash. 124, 38 Pac.

871, 45 Am. .St. Rep. 772, 30 L. R. A. 665.

The purpose of United States Revised Statutes, section

2339, was to protect appropriations of water for betie-

ficial uses on public lands, in the use of the same accord-

ing to thevlocal custom. Benton v. Johncox, 17 Wash.

277. 49 Pac. 495, 61 Am,. St. Rep. 912, 39 L. R. A. 107.
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See also, Waters, Dec. Dig. No. 9; Cent. Dig. No. 4."

We respectful!}- submit that this case should be affirmed.

THOS. H. WILSON and

H. J. SNIVELY

Attorneys for Appellee
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In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, First Division.

INDICTMENT.

At a stated term of said court begun and holden

in the City and County of San Francisco, within

and for the Southern Division of the Northern Dis-

trict of California, on the first Monday of March,

in the year of our Lord one thousand nine hundred

and twenty-eight, the Grand Jurors of the United

States of America, within and for the Division and

District aforesaid, on their oaths present

:

That on the 23d day of February, 1928, the

United States District Court for the Southern Divi-

sion of the Northern District of California, was

engaged in a courtroom in San Francisco, Califor-

nia, within the jurisdiction of said court, in the

trial of issues of fact raised under pleas to the

jurisdiction made by one Charles Hudson and

thirteen other persons to an indictment then pend-

ing in said court against them, numbered 16,647

in the records of said court; and Sigvard B. John-

sen, hereinafter called "defendant," then and there

took an oath before said Court that he, the said

defendant, would testify truly in said trial, and the

said Court then and there had competent authority

to administer the said oath and did administer it;

and there, on the 29th day of February, 1928, while

the said trial was still in progress in said court,

in said courtroom, the said defendant feloniously,
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wilfully and contrary to said oath, stated as a wit-

ness in the course of said trial certain matter, to

wit: ''No, it was not thought of," in answer to the

following question then and there propounded to

him, to wit: "But you didn't do it"; and the said

matter was then and there material to the said

issues, and he, said defendant, then and there did

not believe said matter, so stated by him as afore-

said, to be true, and the said matter was then and

there untrue.

SECOND COUNT.

And the Grand Jurors aforesaid, on their oaths

aforesaid do further present : [2]

That on the 23d day of February, 1928, the said

court, in said courtroom, was engaged in the trial

of said issues, and the said defendant then and there

took said oath, and the said court then and there had

competent authority to administer it and did ad-

minister it; and there, on the 6th day of March,

1928, while the said trial was still in progress in

said court, in said courtroom, within the jurisdic-

tion of said court, the said defendant feloniously,

wilfully and contrary to said oath, stated as a wit-

ness in the course of said trial certain matter, to

wit: "I only got that one radio bearing, which

came from three points, evidently," in answer to

the following question then and there propounded

to him, to wit: "How many radio bearings did you

get?" and the said matter was then and there ma-

terial to the said issues, and he, said defendant, then

and there did not believe said matter, so stated by
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him as aforesaid, to be true, and the said matter

was then and there untrue.

GEO. J. HATFIELD,
United States Attorney for the Northern District

of California.

[Endorsed] : A True Bill. J. T. Sergeant, Fore-

man Grand Jury. Presented in Open Court and

Ordered Filed June 27, 1928. Walter B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [3]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Wednesday, the 5th day of July, in

the year of our Lord one thousand nine hun-

dred and twenty-eight. Present: The Honor-

able FRANK H. KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—JULY 5, 1928—AR-
RAIGNMENT AND PLEA.

This case came on regularly for arraignment of

defendant, Sigvard B. Johnson, who was present

with his attorney, Edwin V. McKenzie, Esq. E. R.

Bonsall, Esq., Asst. U. S. Atty., was present for

and on behalf of United States. Defendant was
duly arraigned, stated true name to be as contained

in indictment, waived formal reading thereof, and
threupon plead "Not Guilty." Said defendant also
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presented and entered a plea of former conviction

and former jeopardy. [4]

[Title of Court and Cause.]

DEFENDANT'S PLEA OF FORMER CONVIC-
TION AND FORMER JEOPARDY.

Now comes the defendant above named and en-

ters this plea in bar to the accusation and indict-

ment in said cause:

(a) The defendant pleads that he has already

been convicted of the offense charged by a judg-

ment of the United States Coast Ouard Court in

and for the California Division, rendered at San

Francisco, California, on the 6th day of April, 1928,

which said judgment and the proceedings and find-

ings of said General Court were thereafter and on

April 23, 1928, approved and the sentence imposed

by said Court approved as modified by the Secretary

of the Treasury of the United States acting by and

through Honorable Seymour Lowman, Assistant

Secretary of the Treasury of the United States;

and that said sentence so imposed by said General

Court as modified by the said Secretary of the

Treasury of the United States in in process of exe-

cution and said judgment and sentence have not

since been modified nor appealed from and said

findings, sentence and judgment are final.

(b) The defendant pleads that he has been once

in jeopardy for the offense charged in that he has

been tried before a competent, lawfully constituted
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and existing court of the United States, to wit, a

General Court of the United States Coast Guard,

which said court convened at San Francisco, Cali-

fornia, commencing April 3, 1928, and which said

proceedings [5] terminated by an acquittal of

said defendant on certain specifications and the

conviction on others; that upon said conviction

judgment and sentence was rendered, which said

judgment and sentence were thereafter approved

by the Secretary of the Treasury of the United

States as modified, and which sentence is now in

process of execution and said judgment and sen-

tence have not since been modified nor appealed

from and said findings, sentence and judgment are

final.

(c) The defendant pleads that he has already

been acquitted of the offense charged in said in-

dictment by the judgment of the United States

Coast Guard Court in and for the California Divi-

sion, rendered at San Francisco, California, on the

6th day of April, 1928, which said judgment and

the proceedings and findings of said General Court

were thereafter and on April 23, 1928, approved

by the Secretary of the Treasury of the United

States, acting by and through Honorable Seymour

Lowman, Assistant Secretary of the Treasury of

the United States.

(d) That the defendant pleads that he has here-

tofore and already been once in jeopardy for the

offense charged in said indictment and that he has

already been convicted of a portion of said offense

and acquitted of a portion of said offense by a law-
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fully constituted and existing Court of the United

States, to wit, a General Court of the United States

Coast Guard, rendered at San Francisco, on the 6th

day of April, 1928, which said judgment and find-

ings were thereafter approved by the Secretary of

the Treasury of the United States, except as to the

punishment inflicted upon said defendant, which

punishment was approved as modified as herein-

after more particularly alleged.

That the defendant was placed on trial before

said court at said time and place upon the follow-

ing charge

:

"CHARGE AND SPECIFICATIONS PRE-
FERRED AGAINST CHIEF BOATSWAIN
SIGVARD JOHNSEN, U. S. COAST
GUARD, ATTACHED TO AND SERVING
AT [6] U. S. COAST GUARD SECTION
HASE ELEVEN, OAKLAND CALIFORNIA,
BY THE COMMANDER, CALIFORNIA,
DIVISION, U. S. COAST GUARD.

CHARGE.—SCANDALOUS CONDUCT TEND-
ING TO THE DESTRUCTION OF

GOOD MORALS.

Specification 1.—In that the Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard Section Base

Eleven, at Oakland, California, having on or about

February 29, 1928, been duly sworn as a witness

before the U. S. District Court, Northern District

of California, by the Clerk thereof, the said Court

being then convened and in session at the Federal
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Building, San Francisco, California, did wilfully

and contrary to said oath testify as follows, to wit:

'Mr. FAULKNER.—Q. But you didn't do

it? A. No, it was not thought of.

Q. You didn't think of it? A. No.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly make statements under oath,

to wit: 'No it was not thought of and 'No,' which

were, at the time of making the same, known to

him the said Johnsen, to be false and misleading

and were made by him the said Johnsen with the

intent and purpose of defeating the ends of justice.

Specification 2.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard Section Base

Eleven, at Oakland, California, having on or about

March 6, 1928, been recalled as a witness before

the U. S. District Court, Northern District of Cali-

fornia, then convened and in session at the Federal

Building, San Francisco, California, and having

been duly warned that the oath previously taken

by him as a witness was still binding, did wilfully

and contrary to said oath testify as follows, to wit

:

'Mr. SHEETS.—Q. Will you relate to the

jury the circumstances surrounding the taking

of those radio bearings. Your testimony had

been very full and complete up to that point,

but that has been entirely omitted from your

testimony. Now I wish you to state fully all

of the facts and circumstances which you re-
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call [7] iu connection with the taking of

those bearings.

A. Well, shortly after I came alongside the

"Coal Harbor" and put Mr. Kipste aboard,

I told my radioman to try and get radio bear-

ings, but he was unable to get any radio bear-

ings and I did not get the radio bearings until

on my way in. I was starting in with the '

' Coal

Harbor," and I didn't consider them, I said:

"Well, hell, its too late to get them, they are

no good to me," and I rolled them up in my
hand and threw them overboard, and so I said

we didn't get them.'

And he, the said Johnsen, did, at the time and

place aforesaid by testifying as aforesaid, wilfully,

falsely and corruptly make a statement under oath,

to wit, 'and I didn't consider them,' which was, at

the time of making the same, known to him, the

said Johnsen, to be false and misleading, and was

made by him, the said Johnsen, with the intent and

J)urpose of defeating the ends of justice.

Specification 3.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard Section Base

Eleven, at Oakland, California, having, on or about

March 6, 1928, been recalled as a witness before

the U. S. District Court, Northern District of Cali-

fornia, then convened and in session at the Federal

Building, San Francisco, California, and having

been duly warned that the oath previously taken

by him as a witness was still binding, did wilfully

and contrary to said oath testify as follows, to wif

:
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'Mr. SHEETS.—Q. You got them after the

tow-in started?

A. Yes, but I didn't consider them any good

at all at that time, because I wanted them when

I requested them and I couldn't get them, and

I considered they were no good to me. I never

looked at them. They were written on a piece

of paper, and I just threw it overboard.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly [8] make a statement un-

der oath, to wit, 'I never looked at them,' which

was, at the time of making the same, known to him,

the said Johnsen to be false and misleading, anH

was made by him, the said Johnsen, with the intent

and purpose of defeating the ends of justice.

Specification 4.—In that Sigvard B. Johnsen,

now a chief boatswain U. S. Coast Guard, while so

serving at U. S. Coast Guard Section Base Eleven,

at Oakland, California, having on or about March

6, 1928, been recalled as a witness before the U. S.

District Court, Northern District of California,

then convened and in session at the Federal Build-

ing, San Francisco, California, and having been

duly warned that the oath previously taken By

him as a witness was still binding, did wilfully and

contrary to said oath testify as follows, to wit

:

'Mr. SHEETS.—Q|. Did you plot those

bearings, Mr. Johnsen? A. No.

Q. You did not lay them down at all ?

A. I didn't lay them down on the chart at
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all. I didn't consider them of any importance

to me at alL*

and he, the said Johnsen, did, at the time and place

aforesaid by testifying as aforesaid, wiKnlly, falsely

and corruptly make statements under oath, to wit,

'Xo' and 'I didn't lay them down on the chart at

all,' which were, at the time of making the same,

known to him, the said Johnsen, to be false and

misleading, and were made by him, the said John-

sen, with the intent and purpose of defeating the

ends of justice.

Specification 5.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while so

serving at U. S. Coast Guard Section Base Eleven,

at Oakland, California, having on or about March

6, 1928, been recalled as a witness before the U. S.

District Court, Xorthem District of California,

then convened and in session at the Federal Build-

ing, San Francisco, CaUfornia, and having been

duly warned that the oath previously taken by him

was still binding, did wilfully and contrary to [9]

said oath, testify as follows, to wit:

•Mr. FAULKNER.—Q. What was the time

you pick for the first radio bearing?

A. I asked only for one radio bearing, and

that was shortly after I came alongside the

*'Coal Harbor" after putting Mr. Kipste

aboard, which was shortly after €>:30.

Q. How many radio bearings did you get?

A. I only got that one radio bearing, which

came from three points evidently.
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Q. You got two sets of radio bearings, didn't

youf A. Not to my knowledge.

Q. Didn't you get one at 7:20 and one at

6:30f A. I only got one.'

and lie, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully, falsely

and corruptly make statements under oath, to wit,

'I asked only for one radio bearing,' and 'I only

got that one radio bearing,' and 'Not to my knowl-

edge,' and 'I only got one,' which were, at the time

of makhig the same, known to him, the said John-

sen, to be false and misleading, and were made by

him, the said Johnsen, with the intent and purpose

of defeating the ends of justice.

Specitication G.—In that SigTard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard, Section Base

Eleven, at Oakland, California, having on or about

March 6, 1928, been recalled as a witness before the

U. S. District Court, Northern District of Califor-

nia, then convened and in session at the Federal

Building San Francisco, California, and having

been duly warned that the oath previously taken

by him was still binding, did wilfully and contrary

to said oath, testify as follows, to wit

:

'Mr. FAULKNER.—Q. You did not'^

A. No, I did not plot them.'

and he, the said Johnsen, did at the time and place

aforesaid by testifying as aforesaid, wilfully, falsely

and corruptly [10] make a statement under oath,

to wit, 'No, I did not plot them,' which was at the
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time of making the same, known to him, the said

Johnsen, to be false and misleading, and was made

by him, the said Johnsen, with the intent and pur-

pose of defeating the ends of justice.

Specification 7.—In that Sigvard B. Johnsen, now

a chief boatswain, U. S. Coast Guard, while so

serving at U. S. Coast Guard Section Base Eleven,

at Oakland, California, did, at various times during

the period from February 15, 1928, to March 6,

1928, while being examined by Assistant United

States Attorneys George Naus and Albert Sheets in

preparation for and prosecution of the trial of the

case in which the said Johnsen gave the testimony

quoted in the preceding specifications, inform the said

Assistant U. S. Attorneys that he, the said John-

sen, had not requested and not received radio bear-

ings of the U. S. Coast Guard Cutter 'Cahokia' on

the day of February 17, 1925, which statement was

wholly false and intended to deceive, as he, the said

Johnsen, well knew.

DETLEF F. A. de OTTE,
Captain, U. S. Coast Guard,

Commander, California Division,

U. S. Coast Guard."

That the said Court found the defendant guilty

as to Specifications 1, 3, 5 and 7, and the said Court

found the defendant not guilty as to specifications

2, 4 and 6, and that upon said findings of guilty of

said Specifications 1, 3 and 5 and 7 the said de-

fendant was sentenced to be suspended from duty

for a period of two years upon one-half of his duty
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pay ; and thereafter upon review of said proceedings

had by the Secretary of the Treasury of the United

States the following judgment was made and entered

upon the findings and decision of said General

Court, which said decision and the sentence im-

pos.s-ed therein as modified is now in process of

execution and said decision has been and now is

a final judgment in said cause that the said decision

of said Secretary of the Treasury of the United

States is in words and figures as follows, to wit

:

"April 23, 1928. [11]

"C. C. 4370.

"The proceedings and findings of a general court,

convened at the California Division, U. S. Coast

Guard, San Francisco, California, April 3, 1928, in

the case of Sigvard B. Johnsen, Chief Boatswain,

U. S. Coast Guard Section Base 11, are approved.

"This officer was brought to trial on a charge of

scandalous conduct tending to the destruction of

good morals, under seven specifications. Specifica-

tion 1 alleged the giving of false testimony while a

witness before the U. S. District Court for the

Northern District of California, February 29, 1928.

Specifications 2, 3, 4, 5 and 6 alleged the giving of

false testimony while a witness before the U. S.

District Court for the Northern District of Cali-

fornia, on March 6, 1928. Specification 7 alleged

that at various times between February 15, and

March 6, 1928, while being examined by two As-

sistant United States Attorneys, who were prepar-

ing a case for trial, he informed said attorneys that

he had neither requested nor received radio bear-
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ings of the U. S. Guard cutter 'CAHOKIA' on the

day of February 17, 1928, which statement was

wholly false and intended to deceive. The court

found specifications 1, 3, 5 and 7 proved, and specifi-

cations 2, 4 and 6 not proved, and the accused of the

charge gTiilty. He was sentenced to be suspended

from duty for a period of TWO (2) Years upon

half pay.

"There is no disposition on the part of the De-

partment to condone the offenses of which this officer

was found guilty, but the matter contained in the

record of testimony and in the recommendation for

clemency, unanimously signed by the members of the

court, as well as his long and faithful service iDrior

to the commission of these offenses, have been taken

into consideration. The sentence is approved, but

mitigated to the following

:

"To be suspended from duty for a period of six

months upon on-half duty pay.

"The Commander, California Division, U. S.

Coast Guard, is directed to cause the sentence, as

mitigated, to be carried into effect. The sentence

will become effective on the date of its [12] pro-

mulgation to this officer by the Commander, Cali-

fornia Division, U. S. Coast Guard.

"By direction of the Secretary.

"SEYMOUR LOWMAN,
"Assistant Secretary."

That it was within the power and jurisdiction of

said court under said charged specifications and

upon a finding of a verdict of guilty thereon to have
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inflicted upon this defendant imprisonment for a

period of not to exceed two years.

WHEREFORE, defendant prays this Honorable

Court that a decision be rendered upon the several

issues joined by this plea and that he be hence dis-

missed.

SIGVARD B. JOHNSEN,
Defendant.

EDWIN V. McKENZIE,
Attorney for Defendant.

Filed July 5, 1929. [13]

[Title of Court and Cause.]

PLAINTIFF'S DEMURRER TO DEFEND-
ANT'S PLEA OF FORMER CONVICTION
AND FORMER JEOPARDY.

And now comes the plaintiff and says that the

defendant's plea of former conviction and former

jeopardy, heretofore filed in this cause, is insuffi-

cient in law.
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WHEREFORE, plaiiitife prays judgment of re-

spondeat ouster.

GEO. J. HATFIELD.
GEO. J. HATFIELD,

United States Attorney.

GEORGE M. NAUS.
GEORGE M. NAUS,
Asst. United States Attorney.

JOSEPH L. SAVEENEY.
JOSEPH L. SWEENEY,
Asst. United States Attorney.

Filed December 1, 1928. [14]

At a stated term of the Southern Division of the

United States District Court for the North-

ern District of California, held at the court-

room thereof, in the City and County of San

Francisco, on Wednesday, the 23d day of Janu-

ary, in the year of our Lord one thousand nine

hundred and twenty-nine. Present: The Hon-

orable A. F. ST. SURE, District Judge.

[Title of Cause.]

MINUTES OF COURT—JANUARY 23. 1929—

ORDER SUSTAINING DEMURRER.

The demurrer of the United States to defendant's

plea of former conviction and former jeopardy,

heretofore heard and submitted, being now fully

considered, IT IS ORDERED that said demurrer be

and the same is hereby sustained. [15]
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At a stated term of the Southern Division of the

United States District Court for the North-

ern District of California, held at the court-

room thereof, in the City and County of San

Francisco, on Friday, the 25th day of January,

in the year of our Lord one thousand nine hun-

dred and twenty-nine. Present : The Honor-

able A. F. ST. SURE, District Judge.

[Title of Cause.]

MINUTES OF COURT—JANUARY 25, 1929—

ORDER PLACING CASE ON CALENDAR.

On motion of J. L. Sweeney, Esq., U. S. Atty.,

ordered case placed on calendar for Jan. 26, 1929, to

plead. [16]

At a stated term of the Southern Division of the

United States District Court for the North-

em District of California, held at the court-

room thereof, in the City and County of San

Francisco on Saturday the 26th day of January,

in the year of our Lord one thousand nine hun-

dred and twenty-nine. Present: The Honor-

orable A. F. ST. SURE, District Judge.
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[Title of Cause.]

MINUTES OF COURT—JANUARY 26, 1929—

ORDER SETTING CASE FOR TRIAL
(MARCH 19, 1929).

Defendant was present with Attorney, Reed M.

Clarke, Esq. Defendant was called to plead and

thereupon plead '^Not Guilty" to indictment. Or-

dered case set for Mar. 19, 1929, for trial. [17]

At a stated term of the Southern Division of the

United States District Court for the North-

ern District of California, held at the court-

room thereof, in the City and County of San

Francisco, on Tuesday, the 23d day of April,

in the year of our Lord one thousand nine hun-

dred and twenty-nine. Present: The Honor-

able A. F. ST. SURE, District Judge.

[Title of Cause.]

MINUTES OF COURT—APRIL 23, 1929—

TRIAL.

This case came on regularly this day for trial

of defendant, SigTard B. Johnson, who was present

with his attorneys. Reed M. Clarke, Esq., and Otto

C. Stelling, Esq. Geo. J. Hatfield, Esq., U. S.

Atty., and Miss E. M. Phillips and Jos. L. Sweeney,

Esq., Asst. U. S. Attys., were present for and on

behalf of United States.
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Upon the calling of the ease, all parties answering

ready for trial, the Court OEDERED that same

proceed and that the jury-box be filled from regu-

lar panel of trial jurors of this court. Accordingly,

the hereinafter named persons, having been duly

drawn by lot, sworn, examined and accepted, were

duly sworn as jurors to try the issues herein, viz.

:

R. G. Graven, F. D. Pelicano,

Hugo Arnstein, Charles Ratto,

Paul C. Wright, George A. Zimmermann,

Richard E. Miller, Chas. A. Stephens,

Robt. E. Norman, Urban Stewart,

M. S. Cowen, Foster G. Dyer.

Mr. Hatfield made statement to the Court and

jury as to the nature of the case and called Lyle S.

Morris as a witness on behalf of United States,

whereupon counsel for defendant [18] moved the

Court to instruct the jury to return a verdict of

not guilty, which motion the Court ordered denied,

and to which ruling of the Court an exception was

entered, and thereupon said witness was examined.

Mr. Hatfield then called certain other persons as

witnesses, each of whom was duly sworn and ex-

amined, to wit: Charles R. Gagan, James Wills,

Joseph H. Chadwick, T. H. Yansey, C. F. Howell

and Geo M. Naus. Certain exhibits were introduced

in evidence on behalf of United States, filed and

marked U. S. Exhibits Nos. 1, 2, 3, 4, 5. Case was

then rested on behalf of United States.

Counsel then moved the Court to instruct jury

to return verdict of not guilty, which motion the
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Court ordered denied and to which ruling of the

Court an exception was entered.

Counsel for defendant then called certain persons

as witnesses on behalf of defendant, each of whom
was duly sworn and examined, to wit: Sigvard B.

Johnson, F. G. Doge, L. C. Covell and F. L. Austin.

Certain exhibit was introduced in evidence on behalf

of defendant, filed and marked Defendant's Exhibit

''A." Case was then rested on behalf of defendant.

After admonishing the jury, the Court ordered

further trial continued to April 24, 1929, at 10 A. M.,

and that all parties be and appear accordingly.

[19]

At a stated term of the Southern Division of the

United States District Court for the North-

ern District of California, held at the court-

room thereof, in the City and County of San

Francisco, on Wednesday, the 24th day of

April, ,
in the year of our Lord one thou-

sand nine hundred and twenty-nine. Present:

The Honorable A. F. ST SURE, District Judge.

[Title of Cause.]

MINUTES OF C^OURT—APRIL 24, 1929^

TRIAL (RESUMED).

The trial of this case was this day resumed. The

jury, the attorneys, and the defendant were present

as heretofore. Case was argued by attorneys for

respective parties and submitted, whereupon the
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Court proceeded to instruct the jury herein, who,

after being so instructed, retired at 11 :30 A. M., to

deliberate upon a verdict.

Court ordered that U. S. Marshal furnish lunch

for twelve jurors and two bailiffs at expense of

United States.

Jury returned at 2 -.30 P. M., and upon being called

all twelve jurors answered to their names and were

found to be present, and in answer to question of the

Court stated they had agreed upon a verdict and

presented the following verdict which the Court or-

dered filed and spread upon the minutes, viz.

:

"We the Jury, find Sigvard B. Johnson, the de-

fendant at the bar, Guilty of the First Count, Guilty

on the Second Count. We the jury unanimously

recommend extreme leniency be granted above de-

fendant.

CHAS. A. STEPHENS,
Foreman." [20]

Defendant, thru his attorney, moved the Court

for a new trial and made a motion in arrest of Judg-

ment, which said motions the Court ordered denied.

Defendant, thru his attorney, then moved the

Court for probation, which said motion, after hear-

ing attorney, was ordered denied.

Defendant was then called for judgment, and no

sufficient cause having been shown why judgment

should not be pronounced, the Court ordered that

said defendant, SIGVARD B. JOHNSON, be im-

prisoned on the First Count of the indictment for

period of TWO (2) YEARS in a U. S. Penitentiary
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and pay a fine in the sum of ONE HUNDRED
($100.00) DOLLARS; on the Second Count of the

indictment that said defendant be imprisoned for

the period of TWO (2) YEARS and pay a fine in

sum of ONE HUNDRED ($100.00) DOLLARS,
said terms of imprisonment to run concurrentl}\

Ordered that defendant in default of payment of

said fines be further imprisoned until fine is paid

or he be otherwise discharged by due process of law
j

as detailed in Judgment Book. [21]

[Title of Court and Cause.]

VERDICT.

We, the jury, find Sigvard B. Johnson, the de-

fendant at the bar,

—

Guilty on the First Count.

Guilty on the Second Count.

CHAS. A. STEPHENS,
Foreman.

We, the jury, unanimously recommend extreme

leniency be granted above defendant.

Filed April 24, 1929. [22]
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In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, First Division.

No. 19,740-S.

THE UNITED STATES OF AMERICA
vs.

SIGVARD B. JOHNSON.

JUDGMENT ON VERDICT OF GUILTY.

Conv. Violation Sec. 125, United States Criminal

Code.

Geo. J. Hatfield, E. B. Phillips, Jos. L. Sweeney,

United States Attorney, and the defendant with his

counsel came into court. The defendant was duly

informed by the Court of the nature of the indict-

ment filed on the 27th day of June, 1928, charging

him with the crime of Viol. Sec. 125, United States

Criminal Code; of his arraignment and plea of

Not Guilty ; of his trial and the verdict of the jury

on the 24th day of April, 1929, to wit:

We, the jury, find Sigvard B. Johnsen, the de-

fendant at the bar.

Guilty on the First Count.

Guilty on the Second Count.

CHAS. A. STEPHENS,
Foreman.

We the jury unanimously recommend extreme

leniency be granted above defendant.

The defendant was then asked if he had any legal
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cause to show why judgment should not be entered

herein and no sufficient cause being shown or ap-

pearing to the Court, and the Court having denied

a motion for new^ trial and a motion in arrest of

judgment; thereupon the Court rendered its judg-

ment ; THAT, WHEREAS, the said SIGVARD B.

JOHNSON having been duly convicted in this

court of the crime of Viol. Sec. 125, United States

Criminal Code.

IT IS THEREFORE ORDERED AND AD-
JUDGED that the said SIGVARD B. JOHNSON
on the First Count of the indictment be imprisoned

for the period of TWO (2) YEARS in a United

States Penitentiary and pay a fine in the sum of

ONE HUNDRED (100.00) DOLLARS; on the Sec-

ond Count that he be imprisoned for the period of

TWO (2) YEARS and pay a fine in the sum of

ONE HUNDRED (100.00) DOLLARS. Said terms

of imprisonment to run concurrently. FURTHER
ORDERED that in default of the payment of said

fine that said defendant be further imprisoned until

said fine be paid or until he be otherwise discharged

in due course of law.

Judgment entered this 24th day of April, A. D.

1929.

WALTER B. MALING,
Clerk.

By C. W. Calbreath,

Deputy Clerk. [23]
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[Title of Court and Cause.]

BILL OF EXCEPTIONS ON BEHALF OF THE
ABOVE-NAMED DEFENDANT SIGVARD
B. JOHNSEN, AND NOTICE OF PRESEN-
TATION THEREOF.

BE IT REMEMBERED, that heretofore, to wit,

on June 27, 1928, the Grand Jury of the United

States, in and for the Northern District of Cali-

fornia, Southern Division, First Division, did pre-

sent and return into and before the above-entitled

court its indictment against the above-named de-

fendant; that upon said day said indictment was

filed in said court, and numbered 19,740-S, as shown

by the records on file herein, and hereby made a

part hereof; said indictment charged perjury and

was and is in two counts; the first count charged,

in substance, that on February 23d, 1928, the United

States District Court at San Francisco was engaged

in the trial of a case, indictment No. 16,647, in which

John V. Lloyd, Charles Hudson and twelve others

as defendants had made pleas objecting to the juris-

diction of the Court to try them upon such pending-

indictment; that the defendant Johnson was called

as a witness in the case to testify, and in response to

a certain [24] question, "But you did not do it?"

answered ' * No, it was not thought of.
'

' It was and

is charged that the testimony was material, was
untrue, and that the witness when he so testified

did not believe it to be true. The second count

charged that at a later day, in the trial of the same
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case, that is, on March 6th, the witness was asked

the question "How many radio bearings did you

get?" and in reply answered "I only got that one

radio bearing, which came from three points evi-

dently." The indictment charged the materiality

and falsity of this testimony, and that the witness

when he so testified did not believe it was true;

that thereafter said defendant was duly arraigned

upon said indictment; that upon his said arraign-

ment on July 5, 1928, said defendant duly filed his

"Plea of Former Conviction and Former Jeop-

ardy,
'

' a copy of which is as follows

:

Now comes the defendant above named and enters

this plea in bar to the accusation and indictment in

said cause

:

(a) The defendant pleads that he has already

been convicted of the offense charged by a judgment

of the United States Coast Guard Court in and for

the California Division, rendered at San Francisco,

California, on the 6th day of April, 1928, which said

judgment and the proceedings and findings of said

General Court were thereafter and on April 23,

1928, approved and the sentence imposed by said

Court approved as modified by the Secretary of

the Treasury of the United States acting by and

through Honorable Seymour Lowman, Assistant

Secretary of the Treasury of the United States;

and that said sentence so imposed by said General

Court as modified by the said Secretary of the

Treasury of the United States is in process of exe-

cution and said judgment and sentence have not
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since been modified nor appealed from and said

findings, sentence and judgment are final.

(b) The defendant pleads that he has been

once in jeopardy for the offense charged in that he

has been tried before a competent, lawfully consti-

tuted and existing court of the United States, to-

wit, a General Court of the United States Coast

Guard, which said court convened at San Fran-

cisco, California, commencing April 3, 1928, and

which said proceedings terminated by an acquittal

of said defendant on certain specifications and the

conviction on others; that upon said conviction

judgment and sentence was rendered, which said

judgment and sentence were thereafter approved

by the Secretary of the Treasury of the United

States as modified, and which sentence is now in

process of execution and said judgment and sen-

tence have not since been modified nor appealed

from and said findings, sentence and judgment are

final. [25]

(c) The defendant pleads that he has already

been acquitted of the offense charged in said in-

dictment by the judgment of the United States

Coast Guard Court in and for the California Divi-

sion, rendered at San Francisco, California, on the

6th day of April, 1928, which said judgment and

the proceedings and findings of said General Court

were thereafter and on April 23, 1928, approved by

the Secretary of the Treasury of the United States,

acting by and through Honorable Seymour Low-
man, Assistant Secretary of the Treasury of the

United States.
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(d) That the defendant pleads that he has here-

tofore and already been once in jeopardy for the

offense charged in said indictment and that he has

already been convicted of a portion of said offense

and acquitted of a portion of said offense by a law-

fully constituted and existing Court of the United

States, to-wit, a General Court of the United States

Coast Guard, rendered at San Francisco, on the 6th

day of April, 1928, which said judgment and find^

ings were thereafter approved by the Secretary of

the Treasury of the United States, except as to the

punishment inflicted upon said defendant, which

punishment was approved as modified as herein-

after more particularly alleged.

That the defendant was placed on trial before

said Court at said time and place upon the follow-

ing charge:

"CHARGE AND SPECIFICATIONS PRE-
FERRED AGAINST CHIEF BOATSWAIN
SIGVARD JOHNSEN, U. S. COAST
GUARD, ATTACHED TO AND SERVING
AT U. S. COAST GUARD SECTION BASE
ELEVEN, OAKLAND. CALIFORNIA, BY
THE C0M:MANDER, CALIFORNIA DIVI-

SION, U. S. COAST GUARD.

CHARGE.—SCANDALOUS CONDUCT TEND-
ING TO THE DESTRUCTION OF GOOD
MORALS.

Specification 1.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while so

serving at L". S. Coast Guard Section Base Eleven,
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at Oakland, California, having on or about Feb-

ruary 29, 1928, been duly sworn as a witness

before the U. S. District Court, Northern District

of California, by the clerk thereof, the said court

being then convened and in session at the Federal

Building, San Francisco, California, did wilfully

and contrary to said oath testify as follows, to wit:

'Mr. FAULKNER.—Q. But you didn't do

it?

No, it was not thought of.

Q. You didn't think of it? A. No.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly make statements under oath,

to wit: 'No, it was not thought of and 'No,' which

were, at the time of making the same, known to

him, the said Johnsen, to be false and misleading,

and were made by him, the said Johnsen, with the

Latent and purpose of defeating the ends of justice.

Specification 2.—In that Sigvard B. Johnsen, now

a chief boatswain, U. S. Coast Gruard, while so serv-

ing at U. S. Coast Guard Section Base Eleven, at

Oakland, California, having on or [26] about

March 6, 1928, been recalled as a witness before the

U. S. District Court, Northern District of Califor-

nia, then convened and in session at the Federal

Building, San Francisco, California, and having

been duly warned that the oath previously taken

by him as a witness was still binding, did wilfully

and contrary to said oath testify as follows, to wit

:

'Mr. SHEETS.—Q. Will you relate to the
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jury the circumstances surrounding the taking

of those radio bearings? Your testimony had

been very full and complete up to that point,

but that has been entirely omitted from your

testimony. Now, I wish you to state fully

all of the facts and circumstances which you

recall in connection with the taking of those

bearings.

A. Well, shortly after I came alongside the

"Coal Harbor" and put Mr. Kipste aboard,

I told my radio man to try and get radio bear-

ings, but he W'as unable to get any radio bear-

ings, and I did not get the radio bearings

until on my w^ay in. I was starting in

with the "Coal Harbor," and I didn't consider

them, I said: "Well, hell, it's too late to get

them, they are no good to me," and I rolled

them up in my hand and threw them overboard,

and so I said we didn't get them.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly made a statement under oath,

to wit, 'and I didn't consider them,' which was, at

the time of making the same, known to him, the

said Johnsen, to be false and misleading, and was

made by him, the said Johnsen, with the intent and

purpose of defeating the ends of justice.

Specification 3.—In that Sigvard B. Johnsen,

Aow a chief boatswain, U. S. Coast Guard, while so

serving at U. S. Coast Guard Section Base Eleven,

at Oakland, California, having, on or about March
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6, 1928, been recalled as a witness before the U. S.

District Court, Northern District of California,

then convened and in session at the Federal Build-

ing, San Francisco, California, and having been

duly warned that the oath previously taken by

him as a witness was still binding, did wilfully and

contrary to said oath testify as follows, to wit:

'Mr. SHEETS.—Q. You got them after the

tow-in started?

A. Yes, but I didn't consider them any good

at all at that time, because I wanted them when

I requested them and I couldn't get them, and

I considered they were no good to me. I never

looked at them. They were written on a piece

of paper, and I just threw it overboard.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly make a statement under oath,

to wit, 'never looked at them,' which was, at the

time of making the same, known to him, the said

Johnsen to be false and misleading, and was made
by him, the said Johnsen, with the intent and pur-

pose of defeating the ends of justice.

Specification 4.—In that Sigvard B. Johnsen, now

a chief boatswain U. S. Coast Gruard, while so serv-

ing at U. S. Coast Guard Section Base Eleven, at

Oakland, California, having on or about March
6, 1928, been recalled as a witness before the U. S.

[27] District Court, Northern District of Califor-

nia, then convened and in session at the Federal
Building, San Francisco, California, and having
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been duly warned that the oath previously taken by

him as a witness was still binding, did wilfully and

contrary to said oath testify as follows, to wit:

'Mr. SHEETS.—Qi. Did you plot those bear-

ings, Mr. Johnsen?

A. No.

Q. You did not lay them down at all?

A. I didn't lay them down on the chart at

all. I didn't consider them of any importance

to me at all.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly make statements under oath,

to wit, 'No' and 'I didn't lay them down on the

chart at all,' which were, at the time of making the

same, known to him, the said Johnsen, to be false

and misleading, and were made by him, the said

Johnsen, with the intent and purpose of defeating

the ends of justice.

Specification 5.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard Section Base

Eleven, at Oakland, California, having on or about

March 6, 1928, been recalled as a witness before

the U. S. District Court, Northern District of Cali-

fornia, then convened and in session at the Federal

Building, San Francisco, California, and having

been duly warned that the oath previously taken by

him was still binding, did wilfully and contrary td

said oath, testify as follows, to wit:
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'Mr. FAULKNER.—Q. What was the time

you pick for the first radio bearing?

A. I asked only for one radio bearing, and

that was shortly after I came alongside the

"Coal Harbor," after putting Mr. Kipste

aboard, which was shortly after 6:30.

Q. How many radio bearings did you get!

A. I only got that one radio bearing, which

came from three points evidently.

Q. You got two sets of radio bearings, didn't

you? A. Not to my knowledge.

Q. Didn't you get one at 7:20 and one at

6:30? A. I only got one.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly make statements under oath,

to wit, 'I asked only for one radio bearing,' and

'I only got that one radio bearing,' and 'Not

to my knowledge,' and 'I only got one,' which

were, at the time of making the same, known to

him, the said Johnsen, to be false and misleading,

and were made by him, the said Johnsen, with the

intent and purpose of defeating the ends of justice.

Specification 6.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard Section Base

Eleven, at Oakland, California, having on or

about March 6, 1928, been recalled as a witness

before the U. S. District Court, Northern District

of California, then convened and in session at the

Federal Building, San Francisco, California, and
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having been duly warned that the oath previously

taken by [28] him was still binding, did wilfully

and contrary to said oath, testify as follows, to wit

:

'Mr. FAULKNER.—Q. You did not?

A. No, I did not plot them.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly make a statement under oath,

to wit, 'No, I did not plot them,' which was at the

time of making the same, known to him, the said

Johnsen, to be false and misleading, and was made by

him, the said Johnsen, with the intent and purpose

of defeating the ends of justice.

Specification 7.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard Section Base

Eleven, at Oakland, California, did, at various times

during the period from February 15, 1928, to March

6, 1928, while being examined by Assistant United

States Attorneys George Naus and Albert Sheets in

preparation for and prosecution of the trial of the

case in which the said Johnsen gave the testimony

quoted in the preceding specifications, inform the

said Assistant U. S. Attorneys that he, the said

Johnsen, had not requested and not received radio

bearings of the U. S. Coast Guard Cutter 'Cahokia'

on the day of February 17, 1925, which statement
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was wholly false and intended to deceive, as he, the

said Johnsen, well knew.

DETLEF F. A. de OTTE,

Captain, U. S. Coast Guard,

Commander, California Division,

U. S. Coast Guard."

That the said Court found the defendant guilty

as to Specifications 1, 3, 5 and 7, and the said Court

found the defendant not guilty as to specifications

2, 4 and 6, and that upon said findings of guilty of

said Specifications 1, 3 and 5 and 7 the said defend-

ant was sentenced to be suspended from duty for

a period of two years upon one-half of his duty pay

;

that thereafter upon review of said proceedings had

by the Secretary of the Treasury of the United

States the following judgment was made and en-

tered upon the findings and decision of said Gen-

eral Court, which said decision and the sentence

imposed therein as modified in now in process of

execution and said decision has been and now is a

final judgment in said cause; that the said decision

of said Secretary of the Treasury of the United

States is in words and figures as follows, to wit

:

"April 23, 1928.

"C. C. 4370.

"The proceedings and findings of a general court,

convened at the California Division, U. S. Coast

Guard, San Francisco, California, April 3, 1928, in

the case of Sig-vard B. Johnsen, Chief Boatswain,

U. S. Coast Guard Section Base 11, are approved.

"This officer was brought to trial on a charge of

scandalous conduct tending to the destruction of
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good morals, under [29] seven specifications.

Specification 1 alleged the giving of false testimony

while a witness before the U. S. District Court for

the Northern District of California, February 29,

1928. Specifications 2, 3, 4, 5 and 6 alleged the

giving of false testimony while a witness before the

U. S. District Court for the Northern District of

California, on March 6, 1928. Specification 7 al-

leged that at various times between February 15

and March 6, 1928, while being examined by two

Assistant United States Attorneys, who were pre-

paring a case for trial, he informed said attorneys

that he had neither requested nor received radio

bearings of the U. S. Coast Guard cutter 'Cahokia^

on the day of February 17, 1928, which statement

was wholly false and intended to deceive. The

Court found specifications 1, 3, 5 and 7 proved, and

specifications 2, 4, and 6 not proved, and the accused

of the charge guilty. He was sentenced to be sus-i

pended from duty for a period of two (2) years

upon half pay.

"There is no disposition on the part of the Depart-

ment to condone the offenses of which this officer

was found guilty, but the matters contained in the

record of testimony and in the recommendation for

clemency, unanimously signed by the members of

the court, as well as his long and faithful service

prior to the commission of these offenses, have been

taken into consideration. The sentence is approved,

but mitigated to the following:

"To be suspended from duty for a period of six

months upon one-half of his duty pay.
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''The Commander, California Division, U. S.

Coast Guard, is directed to cause the sentence, as

mitigated, to be carried into eifect. The sentence

will become effective on the date of its promulga-

tion to this officer by the Commander, California

Division, U. S. Coast Guard.

"By direction of the Secretary,

SEYMOUR LOWMAN,
Assistant Secretary.'*

That it was within the power and jurisdiction of

said Court under said charged specifications and

upon a finding of a verdict of guilty thereon to have

inflicted upon this defendant imprisonment for a

jDeriod of not to exceed two years.

WHEREFORE, defendant prays this Honorable

Court that a decision be rendered upon the several

issuecZ joined by this plea and that he be hence dis-

missed.

SIGVARD B. JOHNSEN,
Defendant.

That thereafter, to wit, on December 1, 1928, the

United States Attorney duly filed his demurrer to

said "Plea of Former Conviction and Former

Jeopardy," as shown by the records on file herein,

a copy of said demurrer being as follows : [30]

And now comes the plaintiff and says that the

defendant's plea of former conviction and former

jeopardy, heretofore filed in this cause, is insufficient

in law.

WHEREFORE, plaintiff prays judgment of re-

spondeat ouster.
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EXCEPTION No. 1.

That thereafter, to wit, on January 23, 1929, said

demurrer to said plea of former conviction and for-

mer jeopardy, was sustained, and the defendant

then and there duly noted his exception to the order

of the Court sustaining said demurrer to said plea

of former conviction and former jeopardy.

That thereafter, to wit, on January 26, 1929, said

defendant pleaded not guilty to said indictment, and

said case was continued to March 19, 1929, for trial.

AND BE IT FURTHER REMEMBERED, that

said action came on regularly for trial on April

23, 1929, before the Honorable A. F. St. Sure,

U. S. District Judge, the United States being rep-

resented by George J. Hatfield, Esq., U. S. Attor-

ney, and Miss Esther B. Phillips, Assistant U. S.

Attorney, and the said defendant being personally

present, and represented by Reed M. Clarke, Esq.

A jury was duly impaneled and sworn to try the

cause, and thereupon the following proceedings were

had:

Mr. HATFIELD.—May it please your Honor,

and Gentlemen of the Jury: I will briefly outline

the situation in this case, and what the Government

expects to prove.

We will expect to prove that, in accordance with

the allegations of the indictment, on the 23d day of

Februar}", 1928, there was being tried before Judge

Kerrigan and a jury, in a certain criminal action

brought against Captain Charles Hudson [31]

and thirteen other defendants, who constituted mem-

bers of the crew of the boat "Coal Harbor," a cer-
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tain issue raised by a plea to the jurisdiction; that

the particular issue raised by that plea was the lo-

cation of the "Coal Harbor" at the time of seizure

by the United States Coast Guard cutter "Caho-

kia," on the 17th of February, 1925; that the plea

being tried by the Court and the jury involved the

location of the "Coal Harbor" at the time of the

seizure, the plea resting upon the ground that the

*

' Coal Harbor, '

' at the time of the seizure, was more

than one hour's sailing distance from the nearest

American land, or farther than the distance that

could be traveled by a contact boat in that same

time; that at that hearing the defendant, Sigvard

B. Johnson, was produced by the Government as a

witness; that Sigvard B, Johnson was, at the time

of the seizure of the "Coal Harbor," the command-

ing officer of the Coast Guard cutter "Cahokia,"

which made the seizure; that on the 20th day of

February, 1928, in reply to questions on cross-exami-

nation by counsel representing the defendant, Sig-

vard B. Johnson testified that he had not asked

for or received any radio bearings; that that was

untrue, and that he knew at the time that it was

untrue, and that he had actually asked for and re-

ceived radio bearings.

We will further show that on the 6th day of

March, 1928, and still during the progress of the

trial, that Sigvard B. Johnson was again put upon

the stand by the Government, the United States At-

torney, a few minutes before, having learned for

the first time that Johnson had asked for and re-

ceived radio bearings upon that day, and that upon
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the stand at that time he testified that he had re-

ceived the radio bearings, but testified under cross-

examination again, by counsel for the defendant,

that he had only received one set of radio bearings,

whereas the truth is that he had received [32]

two sets of radio bearings, some forty or forty-five

minutes apart, and that that fact was well known

to him, and that the fact was false; and upon that

proof of fact, we will ask for a verdict of guilty at

your hands.

And thereupon the United States to maintain the

issues on its part to be maintained, called as a wit-

ness Lyle S. Morris.

TESTIMONY OF LYLE S. MORRIS, FOR THE
UNITED STATES.

LYLE S. MORRIS, a witness produced on behalf

of the L^nited States, being first duly sworn, testi-

fied in substance as follows:

Direct Examination.

(By Miss PHILLIPS.)

EXCEPTION No. 2.

Miss PHILLIPS.—Q. What is your business,

Mr. Morris?

Mr. CLARKE.—Just a moment. May I inter-

rupt at this time? May it please the Court, we

object to any testimony being given on the part of

the Government, and we ask that this jury at this

time be directed to return a verdict of not guilty,

upon the ground that this defendant is now twice
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placed in jeopardy for the same offense, having

been tried by a duly constituted court-martial, a

general court convened at the California Division,

United States Coast Guard, San Francisco, Cali-

fornia, which case was tried on or about April 3,

1928, and we offer at this time in evidence a car-

bon copy of the proceedings of that court-martial

—

pardon me, thanks to Mr. Hatfield, I have a cer-

tified copy, which we now offer in evidence, of the

proceedings of that court, showing an arraignment,

and showing a plea of guilty to certain specifica-

tions, showing further that a [33] sentence was

imposed by this court, and the sentence duly served.

We offer this in evidence at this time, and make

the motion that I have just outlined.

Mr. HATFIELD.—No objection to the admission

of the certified copy, your Honor.

The COURT.—Very well, let it be admitted in

evidence. The motions are denied.

(The document was marked Defendant's Exhibit

"A.")

(Said document is before the Circuit Court of

Appeals on stipulation and order of Court.)

Mr. CLARKE.—May we reserve an exception to

your Honor's ruling? I imagine both the motion

for the instructed verdict and the motion as to the

introduction of the evidence are denied?

The COURT.—Both are denied, and an exception

may be reserved.

WITNESS.—(Resuming.) I am Deputy Clerk

of the United States District Court for the North-
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ern District of California, and have been such since

1912. I am generally assigned as a courtroom

deputy in Judge Kerrigan's courtroom. Was a

deputy clerk in his courtroom during the year 1928,

in February and March, 1928.

Mr. CLARKE.—May I interrupt again, I may
shorten up the case. If you are expecting to prove

by Mr. Morris that the defendant was on trial at

that time I will so stipulate, and I will stipulate that

Mr. Morris was the Clerk of the Court.

The COURT.—And that the defendant was sworn

and testified?

Mr. CLARKE.—We will so stipulate.

The COURT.—Anything fuii:her you want to add

to that stipulation?

Miss PHILLIPS.—I would like to have the date,

if I may.

Mr. CLARKE.—I will stipulate to whatever dates

you state [34] are correct, Miss Phillips.

Miss PHILLIPS.—The trial began on February

23, I believe, and concluded March 7th, and it is

stipulated that the defendant John was sworn as

a witness on February 26th and testified on days

thereafter during the trial.

Mr. CLARKE.—So stipulated.

Mr. HATFIELD.—And that the dates charged

in the indictment are correct?

Mr. CLARKE.—So stipulated.

Miss PHILLIPS.—That is all, Mr. Morris.
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TESTIMONY OF CHAELES R. GAGAN, FOR
THE UNITED STATES.

CHARLES R. GAGAN, a witness produced on

behalf of the United States, being first duly sworn,

testified in substance as follows:

Direct Examination.

(By Miss PHILLIPS.)

EXCEPTION No. 3.

Miss PHILLIPS.—Q. Mr. Gagan, what is your

business %

A. Court reporter.

Q. Did you report the trial of the United States

Ys. John V. Lloyd, No. 16,647?

Mr. CLARKE.—Perhaps I can again shorten

the matter. We will stipulate that this gentleman

was the couii: reporter, that he need not produce

his original notes, and we will stipulate—I think

you have a transcript

—

Miss PHILLIPS.—Yes.

Mr. CLARKE.—^We will stipulate that it is a

true and [35] correct transcript of the testi-

mony taken at that time.

The COURT.—Yery well.

Miss PHILLIPS.—Thank you very much, Mr.

Clarke.

The COURT.—Let it be admitted in evidence

and deemed read in evidence.

Miss PHILLIPS.—I think it might be well to
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read at this time the particular part of the testi-

mori}^ charged, and then we can proceed.

The COURT.—You may.

Miss PHILLIPS.—Here is a copy of the first

testimony. This is in the cross-examination by the

defense counsel. This is testimony given on Feb-

ruary 29:

"Mr. FAULKNER.—Q. Was there any

other means, other than a /^.earing on the lights

on the Southeast Farallone, by which you could

have determined your exact position at the time

you sighted the 'Coal Harbor"? A. No.

Why couldn't you have gotten radio bearings

at that time?

A. I had no radio compass.

Q. You did not? A. No.

Q. Had you ever received radio bearings on

the 'Cahokia'?

A. I had.

Q. Had you received radio bearings on the

'Cahokia' within two days of the time you

seized the 'Coal Harbor'?

A. I don't remember.

Q. Did you not receive a radio compass bear-

ing on the 15th of February, when you were

out here near the 'Malahat'?

A. I don't remember.

Q. Will the log refresh your recollection?

A. No.

Q. Well, if it is in the log, does it mean that
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it happened? Did you get any radiograms on

the 17th of February'?

A. I did [36] get radiograms.

Q. When did you get them?

A. On the way in with the 'Coal Harbor.'

Q. What time did you first receive a radio-

gram? A. I don't remember.

Q. Do you have to have a radio compass to

get a bearing? A. Not necessarily.

Q. Then you could have gotten your bearing

from a radio station without a radio compass,

could you not A. I could.

Q. But you didn't do it?

A. No, it was not thought of.

Q. You didn't think of it? A. No."

The last two questions and answers are the par-

ticular ones charged in the first count.

As to the second count, this is on recross-exami-

nation, after certain admissions were made in court

by the United States Attorney, of which there will

be proof later:

"Mr. FAULKNER.—Q. What was the time

you pick for the first radio bearing?

A. I only asked for one radio bearing, and

that was shortly after I came alongside the

' Coal Harbor, ' after putting Mr. Kipste aboard,

which was shortly after 6 :30.

Q. How many radio bearings did you get?

A. I only got that one radio bearing, which

came from three points, evidently.

Q. You got two sets of radio bearings, didn't

you? A. Not to my knowledge.
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Q. Didn't you get one at 7:20 and one at

6:30? A. I got only one."

That is what is charged in the second count.

I offer at this time in evidence a certified copy

of the [37] indictment, and the plea to the ju-

risdiction, as showing the materiality of the testi-

mony which has just been read.

Mr. CLARKE.—Just a moment, we have no ob-

jection to the introduction of that, but, of course,

we will not stipulate that those portions of the tes-

timony are material.

Miss PHILLIPS.—Certainly, we understand

that, but you will stipulate that the testimony was

given, but you are not stipulating to the materiality

of it.

Mr. CLARKE.—Correct.

Miss PHILLIPS.—I am offering this under that

stijDulation.

Mr. CLARKE.—No objection to that, but we are

not stipulating as to the materiality.

Miss PHILLIPS.—That is understood.

(The document was marked U. S. Exhibit 1.)

Mr. HATFIELD.—The Government's answer to

the plea is not there.

Miss PHILLIPS.—The original record is on

file.

Mr. HATFIELD.—At this time we will offer in

evidence the answer of the Government to the plea

of jurisdiction.

Mr. CLARKE.—We have no objection to its

offer, may it please the Court, except that we ob-

ject to its materiality, and may we at this time make
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our objection clear? It is our contention that the

radio bearings which have been mentioned were so

imreliable that they could not have determined

jurisdiction; we expect to establish that by the

Government, or by a portion of the Government's

own testimony taken in this case, in which the tran-

script is offered; therefore, we cannot see where

the fact as to whether Mr. Johnson had received

radio bearings, or had not received radio bearings

is material as bearing on the issue of jurisdiction.

There is no evidence, may it please the Court, so

far as I know, in this [38] transcript of this

former case, that is, so far as I know, because I

have not read it all, that Boatswain Johnson plotted

the radio bearings. As a matter of fact, a portion

of the testimony which I have read, and which was

available to me, seems to me to indicate quite the

contrary, that the radio bearing was received so

late, and he so testified, that it was absolutely use-

less, and was thrown overboard. And when it was

plotted by one of the Government's witnesses it was

found that the ship, according to those radio bear-

ings, could be anywhere from 10 to 35 or 45 miles

at sea ; in other words, there was a discrepancy there

of some 25 or 35 miles, I am not positive which the

figure was. Therefore, we object to the introduc-

tion, on the ground that it does not tend to prove

the falsification of any material portion of the Gov-

ernment's case.

The COURT.—You want a ruling on that, of

course ?

Mr. CLARKE.—Yes.
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The COURT.—The objection is overruled and an

exception noted.

Mr. CLARKE.—May we reserve an exception?

The COURT.—Yes.

TESTIMONY OF JAMES WILLS, FOR THE
UNITED STATES.

JAMES WILLS, a witness produced on behalf

of the United States, being first duly sworn, testi-

fied in substance as follows:

Direct Examination.

(By Mr. HATFIELD.)
I am a radio operator employed by the United

States Government in the United States Coast

Guard service, and have been in such service about

six years. Have been in the radio service the last

four and a half years. At present am chief radio-

man at Base 11 at Oakland. On February 17,

1925, I was radioman aboard the [39] "Caho-

kia," second-class. Since that time I have received

two promotions. On the 17th of February, 1925,

''Cahokia" was at sea. North Pacific Ocean, be-

tween Point Conception and Cape Blanco, and

about 6 o'clock on the night of February 17th, was

between Point Conception and Cape Blanco, off the

entrance of San Francisco. At that time we

sighted the "Coal Harbor." The commanding offi-

cer of the "Cahokia" was chief boatswain Johnson,

who was my superior, and I took orders from him
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in relation to the operation of the radio, the boat

being equipped with a radio, both sending and re-

ceiving. After sighting the ''Coal Harbor" boat-

swain Johnson gave me instructions with reference

to radio bearings. I think he was on the bridge at

the time. He did not send for me, I was on the

deck. Mr. Johnson and I, so far as I remember,

were the persons present. By "Mr. Johnson," I

mean the defendant Sigvard B. Johnson. He told

me to get a set of radio bearings. That was prob-

ably 6:10, or thereabouts. I called up Compass

Control Station at Point Montara and requested

bearings. Did not get any acknowledgment of my
request. I made several attempts, with no avail,

and finally shifted frequency and called the San

Francisco Naval Traffic station. Got a reply from

them, not immediately, but got a set eventually,

probably 40 or 50 minutes after my request. I

don't know whether I transcribed the first or sec-

ond set of bearings. As I received it, I did write

down the message on a piece of paper ; but that isn 't

what I mean by transcribing it; by transcribing it,

I would transcribe a message if I received a mes-

sage in a code and made it understandable to the

commanding officer. Received the message through

an ear phone; I don't remember, but I probably

took it down on a typewriter. I made an original

and one copy, by the use of carbon. Remember

that I got one of the two messages in code. Naval

compass code, don't remember whether it was the

first or second. [40] That required actual trans-
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lation by me, and in translating it I used the book

provided by the Bureau of Engineering; it is a

Naval compass code. This first set of bearings

that I received I delivered to the commanding offi-

cer, Sigvard B. Johnson. I took him one copy,

and delivered it to him on the bridge, aromid 7

o'clock. He took them and walked about the bridge

a bit. There was some conversation which I dis-

remember. After I suggested that I get another

set of bearings, he said, ''Go ahead." At that time

I saw a plat or map on the bridge of the region in

which we were navigating. There were rulers and

triangles up there. I don't remember whether,

after I delivered that message to Boatswain John-

son, I saw him doing any work on that plat or map
with those rulers or that ruler. After either the de-

livery of one set of bearings or the other, I saw him

working with those rulers on that plat, and with the

bearings in front of him on the paper that I handed

him. I cannot remember any part of that first con-

versation I had with Johnson at the time of the de-

livery of that first set of bearings. I don't remem-

ber whether he said anything about the fact that

the bearings were not any good. I am trying to

remember, but I am not particularly anxious to re-

member. As a matter of fact, if I can evade the

questions, I am going to do it. After I suggested

to Sigvard Johnson that I get a second set of bear-

ings, I left the bridge and went down to the radio

set, and called up Naval Traffic Station, at San

Francisco, and asked them to relay the answers of



United States of America. 53

(Testimony of James Wills.)

the radio compass station to me. Shortly after 7,

I got a second set of bearings, about five minutes

after I requested it. I transcribed or wrote down

that second set of bearings, probably with a type-

writer, and in duplicate, a carbon copy. Don't

know whether that second set was in Naval Code.

I decided a long time ago, I don't remember, that

I did not know whether it was the first or second

set that was in Naval code. I told you yesterday

[41] that I did not know which set it was that was

in Naval code. That second set of bearings, I gave

to the commanding officer, gave him one sheet of it

and kept one sheet, and by commanding officer I

mean Sigvard B. Johnson. He took it in his hand,

but I don't remember what he did with it, and he

said nothing, I don't think. I stayed on the bridge

that time a very short time. He probably said

something further. Don't remember whether I

suggested to him to get a third set of bearings.

EXCEPTION No. 4.

Q. Do you remember having in the statement to

me, made in reference to this case, told me that you

suggested to him getting a third set of bearings,

and he told you they were no good? A. Yes.

Q. You told me that, didn't you? A. Yes.

Q. Made the statement? A. Yes.

Q. Is that statement correct or incorrect?

A. That statement is correct.

Q. Now, which is the truth: Did he ask you to

get a third set of bearings, or didn't he ask you?

A. Just part of that statement is correct.
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Mr. CLARKE.—Again we renew our objection,

and assign as misconduct the attitude of the United

States Attorney in producing a Government wit-

ness here and attempting to impeach him without a

sufficient or proper foundation being laid, and we

object to the question as an attempt to impeach his

own witness.

Mr. HATFIELD.—I withdraw the last question.

The COURT.—The objection is overruled. It

seems to me, from the statement of this witness,

that he is an unwilling witness; his attitude on the

stand and the statements from his own lips show

that he is an unwilling witness. [42]

Mr. CLARKE.—But may it please the Court, I

was going to say if coimsel makes the statement

that he is an unwilling witness and desires to im-

peach him, we suggest that a proper and sufficient

foundation be laid.

The COURT.—Is there any objection that I have

not ruled on?

Mr. HATFIELD.—I have withdrawn that ques-

tion.

WITNESS.—(Resuming.) After delivering the

second set of radio bearings to Sigvard B. Johnson,

I did have further conversation with him with re-

lation to those bearings. It was probably that day

some time. I don't know whether it was that day

or the next day. It might have been the next day;

it might have been two and three days afterwards.

The "Cahokia" was landed already the next morn-

ing, I think, with the "Coal Harbor" in tow. It
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might have been after landing that I had this con-

versation which I am about to relate. I don't

know where that conversation was had; it was on

board the "Cahokia," and Sigvard Johnson was

present with me. Mr. Johnson just asked me for

my copies of the bearings. I obtained them and

gave them to him. I don't know what he did with

them and he did not explain. He did not at that

time tell me they were no good, nor afterwards.

He told me before they were no good; some time

during the time I received the first or second set

of bearings. He told me to forget about having

had received them. That was some time during

when I received both sets. I do not remember that

he told me that at the time when he asked for my
copies of the bearings. I am familiar with the

rules and regulations of the Coast Guard as they

existed at that time, [43]

EXCEPTION No. 5.

Q. And you are familiar with the rules as they

existed at that time'? A. Yes.

Q. I will show you this

—

Mr. CLARKE.—May I see that, Mr. Hatfield?

Mr. HATFIELD.—This is a certified copy. Any
objection to this?

Mr. CLARKE.—No objection.

Mr. HATFIELD.—I offer in evidence, your

Honor, a certified copy of the rules and regulations

of the Coast Guard, especially that portion of them

relative to the radio log, being sections 1480 to 1486,

inclusive.
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Mr. CLARKE.—We have no objection to the in-

troduction of this copy, except that we object to its

materiality on the same grounds as heretofore

stated.

The COURT.—Overruled, and an exception.

Mr. CLARKE.—We reserve an exception.

Mr. HATFIELD.—Q. You have seen these rules

and regulations before, haven't you?

A. Yes.

Q. You are familiar with these, are you?

A. Yes.

Q. And were familiar wdth them at that time,

were you? A. Yes.

Q. And know that these were the rules and regu-

lations? A. Yes.

Q. Did you keep a radio log on board the *'Ca-

hokia"? A. Yes.

(The document was marked U. S. Exhibit 2.)

Q. Did you enter upon that log the bearings,

either set that you received that day? A. No.

Q. Why?
A. Well, I usually left it to the end of the month

to do that.

WITNESS.— (Resuming.) I don't know, but I

should say I was [44] there on the "Cahokia"

about a month prior to the 17th of February.

Prior to that time I was on the "Shawnee." Cap-

tain Hall was commander. I did not make up my
radio log at the end of the month when I was in the

"Shawnee"; I made it up every day. After I was

on the "Cahokia," I was on the "Shawnee," and
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the "Tamaroa." The only boat that I have made

up the radio log at the end of the month was the

''Cahokia.''

EXCEPTION No. 6.

Q. In all your experience as a radio operator,

did you ever fail to enter any message that you

have received, other than those two sets of bear-

ings? A. No.

Mr. CLARKE.—Just a moment. I want to pre-

serve our rights in the record. We again object to

the question as leading, and cross-examination of

his ow^n witness, likew^ise an attempt to impeach his

own witness, and assign the same as misconduct,

and object to it on those grounds.

The COURT.—Objection overruled. Let it be

understood that the objection came before the an-

sw^er, and an exception.

Mr. CLARKE.—^And an exception may be re-

served I

The COURT.—Yes.
Mr. HATFIELD.—Q. You were familiar with

rule 1486 of the Coast Guard, requiring an entry to

be made in the radio log of the fact of the receipt

or transmission of each message from or to what

ship or station received or sent, and the serial num-

ber of each message sent—^you were familiar with

that rule at that time, weren't you?

A. Yes.

Q. And the fact that you failed to make that en-

try in that log on that day was because you were in
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the habit of making it up at the [45] end of the

month: Is that correct?

A. On that vessel, yes.

Q. On that vessel? A. Yes.

Q. Now, did you make up the radio log at the

end of the month? A. Yes.

Q. Did you put those messages in there?

A. No.

Q. Why didn't you?

A. I didn't have my copies.

Q. The copies had been given to Boatswain John-

son: Is that correct? A. Yes.

Mr. HATFIELD.—That is all.

Cross-examination.

(By Mr. CLAEKE.)
Possibly 30 minutes before I got the first request

from Mr. Johnson to obtain radio bearings after

contact with the "Coal Harbor." By contact, I

mean coming up alongside. I testified before a

general court convened at the California Division of

the United States Coast Guard, on April 3, 1928.

Q. I wiU ask you whether or not this question

was asked you and this answer was given by you

at that time.

Mr. HATFIELD.—What page?

Mr. CLARKE.—Page 15, question 16. I will go

back to question 15, to give you the context:

"15 Q. Who told you to get the radio bear-

ings? A. The commanding officer.
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16 Q. Relate the circumstances as near as

you can recollect them?

A. Upon making contact with the *Coal Har-

bor,' the commanding officer ordered me to ap-

ply to Point Montara, the Farallones, and

Point Reyes for a set of radio bearings, which

I did, and, due to the inferior receiving appa-

ratus on the 'Cahokia' at that time, I [46]

experienced difficulty in getting the first set

of bearings which were given to me in Navj^

code, vice San Francisco traffic station NPG;
and after receiving this set of bearings, I

brought them to the bridge, to Mr. Johnson,

and suggested getting another set, which he or-

dered me to do. After receiving the other set

of bearings, I also gave them to Mr. Johnson."

Was that question asked you and that answer

given by you at that time, Mr. Wills'?

A. Possibly.

Q. Of course, your recollection, I presume, was

somewhat fresher then, about a year ago, than it

is now, was it not? A. Yes.

Q. Then it might be possible, might it not, you

were mistaken just a moment ago, and that the first

time that you ever received a request from the com-

manding officer to get bearings was after you had

made contact with the "Coal Harbor"; that might

be correct, might it not?

A. It depends on the meaning of the word "con-

tact."
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Q. You were asked what you meant by making

contact, and you said coming up alongside of it.

A. In that statement, I mean at the time we

sighted the "Coal Harbor." I mean to let my an-

swer stand that I asked for a radio bearing about

30 minutes prior to coming up alongside of her.

After I applied for this first set of radio bearings,

it was 40 or 50 minutes before I received them. I

was then in the radio room. The ship was off San

Francisco. With relation to the "Coal Harbor," we

had not started to tow in. I do not believe we had

thrown aboard her yet; but we may have thrown a

line aboard; some difficulty was experienced get-

ting it, though.

Q. Would you say that the ship, at the time you

received it, was stationary, or approximately so, in

the water?

A. Pretty close. I do not remember whether

when I took this first set of bearings up to my com-

manding officer if he made any remark about their

not [47] being any good at that time.

Q. Again I call attention to your testimony,

given before the court-martial, and read from the

same page questions 17 and 18.

"17 Q. Then you first delivered one set, and

later on you delivered another ? A. Yes, sir.

18 Q. Did he plot either of those sets ?

A. Formerly, when I made my statement to

the U. S. Attorney, I declared that I saw Mr.

Johnson"

—
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I will withdraw that for a moment and will pass

to question 19

—

Mr. HATFIELD.—Go right ahead and read it.

Mr. CLARKE.—I was going to bring it in a lit-

tle later, but I will read it at this time and come

back to it.

Q. 'aSQ. Did he plot either of these sets?

A. Formerly, when I made my statement to

the U. S. Attorney, I declared that I saw Mr.

Johnson plot one set of the bearings, but since

that time I became convinced that it is very

possible he might have been doing something

else in the ordinary course of navigation.

19 Q. Did the commanding officer make any

comment relative to whether these bearings

were good or not ?

A. Yes, sir. He told me that they were not

any good."

Then what you mean is that after you delivered

the second set that was the first time that Mr. John-

son said the bearings were not any good?

A. Not necessarily.

Q. He might have said it before?

A. Yes. From my experience on the "Cahokia,"

I don't know whether those bearings were any

good. I knew those bearings at that time were not

reliable as they are to-day. They were carrying

about a two degree correction for variation of devi-

ation. It was about 10 minutes after I received the

first set of bearings when I received the second.

We had made contact with the ship at that time.
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I decoded one set of bearings, [48] but don't

know whether that was the first or the second.

Q. In other words, what I am getting at is, when

you received the first set you don't know whether

that was the bearing that you first requested, or

the bearing you afterwards requested—they might

have become reversed, isn't that correct?

A. They might have given me the same one twice,

for that matter, I don't know.

Q. They might have given you the same one

twice? A. Yes.

Q. They might also have done this, your ship is

moving, and when she is here you ask for a radio

bearing, you continue to move, and you ask for an-

other one, and after you had asked for this second

one and you got a response from one or the other

of those two messages, it might be a response to

either the two, might it not ? A. It is not likely.

Q. But it might have been?

A. It might have been, yes.

Q. You never saw Mr. Johnson plot these bear-

ings, either set, did you?

A. I don't know whether I did, or not.

Q. Let me again refer you to your testimony, if

I may, reading from page 16, questions 24 and 25;

I will ask you whether or not these questions were

asked you at the court-martial, on the date I have

mentioned to you, when you said your memory was

fresher

:
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'*24Q. Do you, or do you not, of your own

knowledge, know whether the commanding offi-

cer plotted these bearings? A. No, sir.

25 Q. You do not know of your own knowl-

edge? A. No, sir."

As a matter of fact, I don't know whether he

plotted them or not. I assimied he was plotting

bearings. I don't know whether I seen him do it

or not. Regardless of my testimony at the court-

martial I don't absolutely know. It is possible that

Mr. Johnson told me to get these bearings in code,

and that when I handed them to him decoded that

he told me to go back and get them in code, and

that [49] represented the second set. It is per-

fectly possible that I gave Johnson two different

sets of bearings when he thought it was two copies

of the same set. At the time that Mr. Johnson told

me that these bearings which I had handed him

were no good, I did not see him crumple the paper

up in his hand, nor say, "They are no good," nor

words to that effect, and throw it over the side.

Redirect Examination.

(By Mr. HATFIELD.)
It was last year, about April 3, 1928, when I tes-

tified before the court-martial, and my recollection

was fresher then than it is now. I had an inter-

view with you and made a statement on March 7,

1928, about a month before I went to the court-

martial. My memory was fresher then. At that

time that was the first story I told of the happen-

ings on board of the '^Cahokia." I was inter-



64 Sigvard B. JoJinsen vs.

(Testimony of James Wills.)

viewed in your presence and in the presence of Cap-

tain Howell of the Coast Guard.

EXCEPTION No. 7.

Q. And at that time you were asked this ques-

tion: "Q. Did you ask for and receive radio bear-

ings on that date," and you answered "Yes, sir,

two separate sets"? Is that true? A. Yes.

Q. And at that time were you asked this question

:

"Q. Wlien did you receive the first set," and you

answered, "Just before making our lines fast to the

'Coal Harbor,' "

A. Possibly. That is not at variance with my
previous testimony.

Q. I am not asking you whether it is at variance.

That is 3^our signature do^Ti there, isn't it?

A. Yes.

Q. Did you make that statement, or not?

A. Yes.

Q. Now, make any explanation you want to.

[50]

Mr. HATFIELD.—Q. I am going to ask you

if you were asked this question:

"Q. At whose request did you ask for the

first set of bearings," and you answered, "Mr.

Johnson. '

'

Q. What did he tell you?

A. He told me to call up the compass station

and get some bearings.

Q. You got some bearings? A. Yes, sir."
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Q. Were those questions asked you, and those

answers given by you? A. Yes.

"Q'. What did you do with those bearings'?

A. Gave them to Mr. Johnson."

Were you asked that question, and did you give

that answer? A. Yes.

*'Q. What did he say?

A. After plotting them he told me they were

not satisfactory."

Did you make that answer at that time?

A. Yes. That does not mean that he plotted

them immediately.

Q. "Q. Did you see him plot them?

A. Yes, sir."

You made that statement on that date, didn't

you?

A. Yes. That statement may be inaccurate. I

may have thought he was plotting them, but I did

not know what he was plotting.

Q. You were the first person in that interview

to mention the idea of anybody plotting them,

weren't you?

A. Yes. You asked what he did with them.

Q. And you said that he plotted them?

A. And I assumed that he plotted them, certainly.

Q. You saw him working with the ruler on a

plat? A. On one of these sets, yes.

Q. After you had handed him the message and
when he had the message in front of him, you saw
him, did you ? A. Yes.

Qi. All right, I am going to ask you whether you
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were not asked these questions and did not give

these answers: [51]

**Q. Who plotted the bearings?

A. Mr. Johnson.

Q. Did you see him plot them? A. Yes."

Were you asked those questions, and did you give

those answers? A. Yes.

Q. *'Q. Do you know whether it made a

triangle, or whether it made a dot ?

A. It made a triangle, so far as I remember. '

'

You made that answer? A. Yes.

Q. You remember seeing that triangle on that

plat, don't you? A. Yes.

Mr. CLARK.—If your Honor please, of course

it is understood that our objection has gone to this

whole line of testimony, that it is an attempt to

impeach his own witness, and for that reason wholly

immaterial, irrelevant, and incompetent.

The COURT.—Your objection comes too late,

but I will allow it, and you may have an exception.

Mr. CLARKE.—Thank your Honor. I reserve

an exception.

Mr. HATFIELD.—Q. Now, that first set of

bearings that you received, after transcribing it on

a piece of paper, or writing it on a piece of paper,

you took that up and gave it to Boatswain John-

son; That is true, is it not? A. Yes.

Q. And you stayed up there on the bridge for sev-

eral minutes with him, and finally suggested, on ac-

count of his demeanor, or for some other reason,

that you get a second set of bearings ? A. Yes.
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Q. It was not until that time that you asked for

the second set of bearings, was it?

A. I do not think it was.

Q. Was it, or was it not"? A. I don't know.

Q. You don't know whether you asked for the

second set of bearings before or after you suggested

that you get the second set? A. No, I don't.

Q. In other words, you may have asked the Naval

station at San [52] Francisco to send you a sec-

ond set of bearings before you suggested to Boat-

swain Johnson that you get a second set: Is that

true? A. I might have.

Q. Well, now, how possible is that?

A. Very rare.

Q. You do not believe that is true, do you?

A. No, I do not.

Q. You believe that you asked for the second set

of bearings after you delivered the first set to Boat-

swain Johnson, and after you had suggested that

you get the second set: Isn't that true? A. Yes.

Q. You are pretty sure of it, aren't you?

A. Yes.

Q. When you say it is possible, you mean that

anything might be possible; that is about all you

do mean, is it not?

A. I mean I am protecting my own self.

Recross-examination.

(By Mr. CLAEK.)
I did not actually see Boatswain Johnson lay out

the point in accordance with the data that I had
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given him on these sheets of paper. This triangle

that I saw, was an absolute triangle. It was not

already on there at the time I brought these bear-

ings up. He did not tell me that that was a plot-

ting of my bearings. I don't know whether it was

a plotting of those bearings or not.

Further Redirect Examination.

(By Mr. HATFIELD.)
The time I delivered the first sheet of bearings

to Sigvard B. Johnson was about 7 o'clock, on the

17th of February, 1925. I do not think it was

dark. Don't remember whether I could see land

at that time; I could have if I looked around, I

supiDose.

Q. As a matter of fact, you couldn't see suffi-

ciently to take any bearings from the boat on the

points of land, could you ? A. I think so.

Q". By instruments ? A. I think so. [53]

Q. At seven o'clock at night, on the 17th of Feb-

ruary? A. I think so.

Q. You think so?

A. It was not so dark; there are lighthouses at

night, too.

Q. Did you see any lighthouse then?

A. No, I did not.

Further Recross-examination.

Mr. CLARKE.—Q. In other words, what you

mean is that even though it was dark, if it were pos-

sible to see a lighthouse whose location you knew
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you could calculate the position that your ship was

in by looking at that light: That is what you mean?

A. That light, or several others.

Q. That light or some other light? A. Yes.

Further Eedirect Examination.

(By Mr. HATFIELD.)
I am not a pretty good navigator, and don't

know very much about it. I don't know what was

the nearest lighthouse to the "Coal Harbor" on

that day; I suppose the Farallone Islands. I do

not know of any other lighthouse I could see at

that time; I did not look around; probably could

see Point Reyes. If we were south of the Faral-

lones we might also see lights in the south, Pidgeon

Point. I don't know if you could see Point Reyes

at that time, nor do I know how far Pidgeon Point

would be away to the south ; I think about 30 miles

from San Francisco. The Farallones are about

28 or 32 miles. At that time it is quite possible

that you could see Pidgeon Point, and that you

could also see the lighthouse up at Point Reyes.

I don't remember whether in all my experience on

board the Coast Guard boats that I have ever been

able to see all three lighthouses that I have men-

tioned at one time. [54]
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TESTIMONY OF JOSEPH H. CHADWICK,
FOR THE UNITED STATES.

JOSEPH H. CHADWICK, a witness produced

on behalf of the United States, being first duly

sworn, testified in substance as follows

:

Direct Examination.

(By Mr. HATFIELD.)
I am a Naval Officer, at the present time, district

communication officer and conunanding officer of

Naval radio facilities in the Twelfth Naval District,

and have been such since July, 1927. As such offi-

cer I have in my custody records of radio bearings

sent out from Montara, Bolinas, and Farallones.

I have record of the bearings sent out on the 17th

of February, 1925, to the steamer "Cahokia."

There were two sets of three bearings each. Mak-

ing an explanation of the method that would be

followed in sending the bearings, a ship offshore

in the vicinity of the entrance to San Francisco,

desiring to know their position, would caU up Radio

Compass station. Naval Radio Compass Station

Montara, Point Montara, and request him to send

them their position. They would say, "What is

my position?" That would be for the purpose

of giving the location from those three group sta-

tions, which we have here at the entrance to the

harbor; the other stations, Point Reyes and Faral-

lones, which are listening in continuously, would

hear this request for a bearing, and they would
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stand by. Montara then would send a message

back to the ship to go ahead, that means for him to

make some sort of a radio emission, which at that

time consisted of the letters "MO," and on that

emition, by means of a radio compass loop, the

three stations in the group would simultaneously

take a bearing of the radio emission coming from

the ship to each one of these stations, this bearing

being in degrees measured from zero to 360, that

is, north around to south, and back to [55]

north, again. Montara was the control station.

This station would co-ordinate the three stations

of the group, collect the bearings from the stations,

Farallones or Point Reyes, take the tree, their

own and those two, and plot them and transmit

them to the ship as their bearing from the three

different stations. The record shows that at 1845

on the 17th of February a bearing was taken of

the coast guard cutter "Cahokia," or a set of bear-

ings, I should say, three bearings; the bearings

of the
'

' Cahokia '

' at that time from Point Montara

radio compass station was 270.5 degrees; the bear-

ing from the Farallones radio compass station at

that time was 249.5 degrees, and the bearings from

Point Reyes compass station was 213.5 degrees.

That is the first, and this is the record of Point

Montara, the control station. That was at 6:45

P. M. 1845 indicates a 24-hour day beginning at

midnight. That was sent via the radio station at

San Francisco. The second set of bearings were

taken at 1926, which is 7:26 P. M., according to
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this record. These bearings were "Cahokia" bear-

ing 271 degrees from Point Montara. 251 from

the Farallones, and 216 from Point Eeyes. In

each instance XIJ means Point Montara radio

compass station. XPI means Xaval Radio Station,

FaraUone Islands. XLG means Xaval Radio Com-

pass Station, Point Reyes.

Q. Those letters or symbols to the right of DK 5,

ED 5. and CJ 5, is code meaning that 270.5, 249.5,

213.5 respectively: Is that correct?

A. That is the radio Xavy compass code group.

Q. What is the call XITV?
A. That was the caU sign of the Coast Guard

Cutter 'Xahokia."

Q. And ^^Sent X L H via X P G" ?

A. That means that it was sent from Point Mon-
tara through radio station at San Francisco.

Q. And "M 55-8 T X" means what ?

A. The "M 55'' means that it took 55 minutes to

effect delivery from the time of the calling up [56]

of the ''Cahokia." 'T X" is the call sign of the

operator on watch at the time.

Q. What does that **Note X X D'' mean?
A. The note ""X X D'' means in naval procedure

*'Your bearing from this station is so and so,"

followed by the code letter for the bearing, that

being naval procedure. It then went on to say,

*'Don't cancel this bearing." There is another note

that says, *'Navy bearing, unsawy it when he finally

got it. Delay due to ship's operator." That is

colloquial language of the operator, which means
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that he seut the bearing out iu this Navj' procedure^

and that the operator on the ''Cahokia," who per-

haps being unfamiliar with Navj' procedure, did

not exactly understand what the bearing was when

he got it, and that the delay therefor was chargeable

to him.

Q. Translate that second set of bearings.

A. The second set of bearings I have given.

Q. What does NHL mean?

A. That is Point Montara, giving the bearing

of the ship from him 271 degrees, NPI, Farallones,

giving the bearing of the ship from him 251 degrees,

NLG Point Eeyes, giving the bearing of the ship

from him 216 degrees. Call NITV is the call sign

of the '^Cahokia," "Sent NLH by NPG" means
that the bearings were sent from Point Montara

by radio station San Francisco, and ''M 10" means
ten minutes between the time of the request for

bearing and the delivery, and ''STX'' is the sign

of the operator who gave the bearing and trans-

mitted it.

Mr. HATFIELD.—I will offer in evidence these,

may it please your Honor.

Q. The records on the others are identical, are

they?

A. They are identical as to the material; there

are some variations in form and some of the notes

in there, but they are all identical as to form. [57]

Mr. CLARK.—I merely make the formal objec-

tion that they are immaterial, irrelevant, and in-

competent, and tending to prove or disprove no
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portion of the charge in this case, it being our con-

tention that these bearings are immaterial, and

we object on that ground.

The COUET.—Overruled.
Mr. CLARKE.—And we reserve an exception,

may it please the Court.

The COURT.—They may be admitted.

Mr. CLARKE.—Mr. Hatfield can put in t}i)e-

written copies. You do not need to keep the books.

Mr. HATFIELD.—All right. I don't know that

we have copies of these other records.

Mr. CLARKE.—All right ; I will stipulate if you

have not copies you can have them made and put

in the record.

Mr. HATFIELD.—All right.

Q. There is a note at the bottom of the second set,

there, what does that mean?

A. At the bottom of the second set ?

Q. Yes.

A. There is a note "Good Min," which means

that there was a good minimiun, that means a

good signal; and "Plot," means that the three bear-

ings plotted well on his chart.

Q. And "Note-que"?

A. And the last, "Note-que" means that the bear-

ing was sent in commercial procedure, rather than

in Naval procedure, as the first bearing had been.

Q. You are a graduate of Annapolis, are you?

A. Yes.

Mr. HATFIELD.—I take it that you will con-

cede that he is a competent plotter?
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Mr. CLARKE.—Yes.
Mr. HATFIELD.—Q. Have you made a plot of

the bearings that were sent and which you have

testified to? A. I have.

Q. Have you that plat present? A. Yes.

Q. By the way, Commander, at that time there

was a tolerance [58] which has been referred to

be Mr. Clarke, or a variance of two degrees, isn't

that true?

A. I should judge it was about that.

Q. As a matter of fact, it is customary, in the

state of the art or development of navigation by

radio bearings to have allowed tolerance at various

times: Isn't that true?

A. I understand that the Hydrographic Office

Publications at that time said that bearings might

be subject to an error of about two degrees.

Q. And has it ever been a higher error than that ?

A. Not that I know of. At the present it is much

lower.

Q. At the present it is much lower, but do you

know whether it was ever up to four degrees, or

not?

A. I do not recall. It is a matter of estimating

that.

Q. But you have plotted this showing the differ-

ent situations?

A. I have not made the tolerances, I have just

plotted the bearings as I took them out of the book.

There are two sets of three bearings each.

Mr. CLARKE.—Q. What is the scale, here?
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A. The scale is on the side, each minute is a mile.

Q. Each minute is a mile ? A. Yes.

Mr. HATFIELD.—Now, which one of those tri-

angles is the first?

A. The larger one is the first set, and the smaller

is the second set.

Q. The larger the first, and the smaller the sec-

ond? A. Yes.

Q. Are you familiar with that portion of the

ocean ?

A. I am familiar with it, I have been over it sev-

eral times.

Q. Have you ever taken any sights on land?

A. Yes.

Q. Could you tell whether or not at that place

it is possible at night to see the Farallone light-

house? A. If it is a clear night, yes.

Q. Would it also be possible to see Point Reyes

and Pidgeon Point [59] lighthouse?

A. I doubt if you could see Pidgeon Point; you

might see Point Reyes if it is Ught.

Q. Any other lighthouse that you could see?

A. Outside of the lightship—it depends on the

weather conditions entirely. You might possibly

see the lightship, but I doubt it. No, you could

not see the lightship. If it were a perfectly clear

night, you might see Point Reyes and the Faral-

lones.

Q. In other words, if it was perfectly clear

{here? A. Yes.
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Q. Which is rather an exceptional circumstance

in February, is it nof?

A. In San Francisco, yes.

Q. You could see two lights, possibly, but not

three? A. No, I think not.

Q. It would be necessary to see the three lights

in order to plot a triangle there ?

A. In order to plot a triangle, yes.

Q. As a matter of fact, if they saw three lights,

they would probably plot a point, wouldn't they?

A. If they were good navigators.

Mr. HATFIELD.—I will offer this plat in evi-

dence.

Mr. CLARKE.—No objection, except as to its

materiality, and we reserve an exception.

The COURT.—Overruled.
(The chart is marked U. S. Exhibit 3.)

Mr. HATFIELD.—Q. By the way, Commander,

so that the jury who may not be as good navigators

as you and myself, will you explain the theory of

these bearings to the jurors for the purpose of

locating the distance of the ship, or the position of

the ship?

A. As I explained in the first place, the ship

asks for a bearing, and the compass station listens,

and he makes a radio sound, transmits an emission.

Anybody who has a receiving set vsdth a loop on It

will know if you turn it around as I do here there

is a certain [60] place where that little loop on

your set will get a louder sound. That is a radio

compass pure and simple, there is nothing else to
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it. You get a position where you hear no sound,

which is the minimum, and on both sides of it you

hear a little sound, and you get in a position where

you hear minimum sound, and on both sides of

that you hear a lesser sound. Now, then by rotat-

ing this compass loop—we use the minimum as be-

ing clearer than the maximum—by radiating this

compass loop, which we have, to this point where

we hear no sound, if we get a little sound, we bisect

the sound on one side and on the other, and find

the place where, on our scale, where the minimum

or no sound comes in. Then, rotating that scale, it

gives the direction that that radio sound is coming

from, with reference to this point, the Farallone

Islands, up here ; a man with another compass radio

gets the direction with reference to that point.

Q. Where would that point be ?

A. That is Point Reyes, and down here is Point

Montara, the man there with another compass radio

gets the direction with reference to that point, all

three of them simultaneously, and he furnishes that

information to the operator on the ship in degrees

true, measured through the 360 degrees, and the

captain or navigating officer takes those bearings

and he draws lines from the place where the bear-

ing was taken to his ship, and this line runs this

way, and that line runs that way, and this other

line over in here runs that way, and for a perfect

condition those three lines must intersect at a poinf

;

however, you very rarely get a perfect condition;

so that you usually get a triangle of greater or
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less size. That triangle is a little smaller than that.

You will probably get some smaller than that, now-

adays.

Q. At that time, was that considered a pretty

fair triangle I

A. I think the smaller of the two was at that

time. The big one was not so much. [61]

Q. But it was of some value'?

A. It would depend on how much you knew about

where you were.

Q. It had some value, did if?

A. Yes. You never throw them away.

Q. You never throw them away? A. No.

Q. In other words, you never disregard them?

A. I should say not.

Q. As a matter of fact, if you could see a couple

of lighthouses at the time it would be of more value,

wouldn't it?

A. Absolutely, it could be checked.

Q. You would say that the information that was

sent was of some value in determining the location

of the ship at that time?

A. I think so, unless he had better navigation

data from observation right at that time.

Q. But it was of value?

A. Yes, it was of value.

Q. You would consider that as an expert on the

subject of navigation? A. Yes.
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Cross-examination.

(By Mr. CLARKE.)
I liave not a ruler with me that would give the

length of the size of these triangles.

Q. Of course, before I ask you that, if every-

thing were perfect, where those three lines inter-

sected exactly, you would get a dot.

A. If it were perfect, yes.

Q. You did not get a dot in this instance, but

you got a triangle'? A. Yes.

Q. Therefore, the ship could be anywhere within

that triangle? A. Yes.

Q. Would you give me the approximate size of

that triangle in miles f

A. The longest leg of that triangle is approxi-

mately eight miles; the other leg, I would say,

would be five to six miles; that is [62] the big-

gest triangle.

Q. Now, your smaller triangle.

A. The smaller triangle, the longest leg would

be—there are two legs almost the same length, which

would be about four or five miles, and the third

leg two or three miles.

Q. Two or three miles'? A. Yes.

Q. By the way, Mr. Chadwick, Mr. Hatfield

asked you a question which I think was perhaps

a little misleading, about these lighthouses, assima-

ing that you could see them, of course, if you are

out on a ship and could see only two lights, you

could calculate your position if you knew what

lights you were seeing, couldn't you?
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A. You could calculate it with reasonable ac-

curacy, but not absolutely accuracy.

Q. If you had three you could calculate it more

accurately, or if you could see four or five, or up

to any number, the more you would see the more

accurate you would be in calculating it, is that

what you mean?

A. If your navigation is right, three would give

you just as good a fix as four or five, unless there

was something wrong with the instrument.

Q. In other words, you make a three-point inter-

section? A. Yes.

Q. That is what you are trying to do with these

light objects'? A. Yes.

Q. If you were out there on this particular ship,

and you got that first set of bearings, giving you

that triangle with one leg eight miles, and the other

legs six, five, or four—I have forgotten which you

said—and that is all the date you had, you would

not know accurately where you were, would you?

A. You would not know exactly where you were.

Q. You would have an idea that you were within

a triangle that was [63] six miles on one leg,

four miles on another leg, and eight miles on the

hypotenuse, wouldn't you? A. Yes.

Q. That is the best information you would have,

assuming that you could not see any lights, or had
no other data out there?

A. Hardly the best, because the locus of all of

these triangles figures out three or four miles.

Q. I am referring to the first triangle.
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A. So am I.

Q. You would not consider that of any tremen-

dous value, standing by itself, would you?

A. It would depend on how much I knew where

I was.

Q. If you do not know?

A. If I did not know anything I would think it

was a lot of value.

Q. If you knew approximately how long it had

taken you to go from the Farallones to where you

were, would you consider that of much value, get-

ting a triangle of that size?

A. I don't think I understand the question.

Q. I will draw it, because I don't know much

about navigation. Now, this second message refers

to a position at least in time some time after the

first one, don't it?

A. Some time after the j)lotting of the first one,

yes.

Q. According to this data, I think you have a

copy with you— A. I know what it is.

Q. After the first request for data came in there

was a delay of 55 minutes before the bearing was

sent?

A. No, before the bearing was delivered.

Q. Before the bearing was delivered?

A. Yes.

Q. What do you mean by delivered, delivered to

the ship?

A. I mean by that that the radio compass station

got a receipt for it back from the ship.
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Q. In 55 minutes? A. Yes. [64]

Q. Does that 6:45 refer to the time of delivery,

or to the time of sending!

A. It was neither. It is the time that the bear-

ii^ was aetoaDy taken.

Q. I know, hot yon can tdl from these messages

how long after the first s^ was reeeived the second

set was reeeivedf

Jl Yon mean received on the "Cahokia" ?

Q. Yes.

A- I know the time—I should say they were

leeeiTed very dose together. Both of these bear-

ings, yon understand, were sent through the radio

station in San Frandseo, ^ddch is another station

fiwn these three eompass stations.

Q- That is a difterent station, entirdy ?

A. They were nnahle to make contact direct, due

to leeeiving diflBieulties, or something or another,

and Xhe-j ^-z -r

' liTered in San Francisco, and San

Frail > .
- T^ responsibilitT for deliverT to

the sL:]-.

O '7 "-.i this be a report of the lii-st position

X-: T~-T - A C-^ild which bet

A- X-:. 1 -. i-.: i— _- It could be.

Q. TTbyf

A. Tl-: -. -^ -. as it goes out, carries with it a

time - which indicates your bearing at such

a- n a time was so and so.

Q. Suppose the ship were standing stationary

—
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A. (Interrupting.) That does not make any dif-

ference.

Q. (Continuing.) —from 6:45 until 7:26, and

at 7 :26 sent in a request for another bearing.

A. We would send them the same bearing over

again, but with a different timing group on it.

Q. Even assuming that the instruments are as in-

accurate as the triangles show?

A. That has no bearing on it, whatsoever.

Q. The first time that you plotted this bearing

of this ship you got this big triangle that we have

been talking about? A. Yes.

Q. You have told me that the ship could be any-

where within that [65] triangle. A. Yes.

Q. Now, that shows some inaccuracy, at any rate,

of the instruments, does it not? A. Oh, yes.

Q. Now, suppose the ship stayed absolutely still

from 6 :45 until 7 :26, and sent in to another station

not in San Francisco and got a new set of bearings,

those might be just as inaccurate, might they not?

A. They might be.

Q. And you might get another triangle the same

size or a different size, or a different shape, might

you not?

A. Yes, but it would be in the same general lo-

cality.

Q. It would be in that locality of a triangle six

miles by four miles, couldn't it?

A. They would probably superimpose one upon

the other.
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Mr. HATFIELD.—Q. As a matter of fact, all

navigation is approximation, is it not?

A. All except celestial navigation is an approxi-

mation, unless your instruments are very accurate.

Q. I mean navigating by taking a sight on two

or three points is only an approximation?

A. A three point intersection is accurate, a two-

point intersection is an approximation.

Q. Let me ask you this question: Generally

speaking, your navigation is not perfect, is it?

A. No.

Q. Generally speaking, it is an approximation?

A. Yes.

Q. And that smaller triangle of the two, at that

time, was that considered as a sufficiently close

approxunation to be of value for the purpose of

determining location ?

A. Absolutely; I think in those days it would

have been a very good approximation of their posi-

tion. [66]

TESTIMONY OF T. H. YANCEY, FOR THE
UNITED STATES.

T. H. YANCEY, a witness produced on behalf of

the United States, being first duly sworn, testified

in substance as follows:

Direct Examination.

(By Mr. HATFIELD.)

EXCEPTION No. 8.

I am a radio operator, United States Navy, and
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have been such about 7 years. On the 17th of Feb-

ruary, 1925, I was stationed at Point Montara, Cali-

fornia.

Q. I will show you—^your Honor, I offer these

books in evidence. They were not marked when

Commander Chadwick testified, because we agreed

that we would substitute copies later on. I under-

stand that they are in evidence?

The COURT.—Do you wish them in evidence?

Mr. HATFIELD.—Yes.
The COURT.—You are going to withdraw them

right away, aren't you?

Mr. HATFIELD.—Not until copies are made.

The COURT.—You want those in evidence ?

Mr. HATFIELD.—I want those in evidence.

Mr. CLARKE.—May we make our usual objec-

tion, that they are immaterial, irrelevant, and in-

competent, tend to prove no issues in this case in

that the bearings that they seek to determine are

of no materiality in the matter.

The COURT.—Overruled. Exception.

Mr. CLARKE.—May we reserve an exception?

The COURT.—Let them be marked.

(U. S. Exhibit 4.) [67]

Mr. HATFIELD.—I will show you that book,

Government's Exhibit No. 4, which purports to be

the official record of radio bearings transmitted

from the Point Montara Station on the 17th of

February, 1925, and ask you if you know in whose

handwriting those records were kept.

A. This is kept in my own handwriting.
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Q. Were these records of actual messages sent

by you on that date? A. Yes.

Q. Did you, through the Naval radio station at

San Francisco, send any bearings to the ''Ca-

hokia"? A. Yes.

Q. How many*? A. Two bearings.

Q. Two sets of bearings ? A. Yes.

Q. Did you plot those bearings, yourself, at the

time?

A. Yes, I plotted them before I sent them.

Q. You plotted them before you sent them?

A. Yes.

Q. That was in your customary line of duty?

A. Yes.

Q. Did you find that they gave a pretty good lo-

cation on the ship, or not?

A. I was not satisfied with the first, that is, the

first bearing did not plot very well, but we for-

warded them just the same.

Q. And the second set?

A. And the second bearing was a good plot.

Q. By that you mean pretty definite location of

the ship? A. Yes..

Cross-examination.

(By Mr. CLARKE.)
I haven't any idea how good a plot was that sec-

ond one, nor what were the legs of the triangle in

miles. I did plot the triangle, but I could not esti-

mate it in miles. I don't remember the size of the

triangle, but I have a note here to the effect that
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it was a good plot. The only thing that makes me

think my plot was a good plot is my notes contained

in that book, and not from any independent recol-

lection I now have. My first plot was not a good

[68] plot; I am basing that statement on Com-

mander Chadwick's testimony. I have no recollec-

tion as to the results of my calculations made on

this particular day, of the size of that triangle, the

first one, nor of the second one. I could not say

how long a time elapsed between the sending of the

first bearings and my sending of the second bearings.

About 55 minutes elapsed from the time the first

bearings was requested and when it was received on

the ship. I don't know what time was the request

made for the first bearings received by me. We
have no record of that. I received a second request.

Some time subsequently to the deliA^ery of the first

set of bearings. Did not receive the second request

before I delivered the first bearings. According to

my calculations the ship was due west of Point

Montara, and the Farallones, which would put her

about between 25 and 40 miles, I could not say ex-

actly. It was 25 miles from Montara to the Faral-

lones, and she was a greater distance than twenty-

five miles.
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TESTIMONY OF C. F. HOWELL, FOR THE
UNITED STATES.

C. F. HOWELL, a witness produced on behalf

of the United States, being first duly sworn, testified

in substance as follows

:

Direct Examination.

(By Mr. HATFIELD.)
I am Commander in the United States Coast

Guard, and have been in the United States Coast

Guard 36 years in August. Am a graduate of An-
napolis

;
the Coast Guard Academy. I was directed

to attend the trial of the "Coal Harbor" trial, or

the trial of Captain Hudson and others, being the

case of U. S. vs. John Lloyd, et al., No. 16,647, upon
the files of the court of this district and division.

In the months of February and March, of 1928.

I know the defendant. Boatswain Sigvard B. John-
son. During the [69] preparation for that trial,

in reference to w^hether or not he received any
radio bearings, I had at least two conversations

with him. The first one was had the day I reported

to United States Attorney's office, February 15,

1928. That conversation was had in Room 315, in

this building. Mr. Naus, Mr. Sheets, Mr. John
Smith, special agent, Mr. Johnson and myself were
present.

EXCEPTION No. 9.

Q. WiU you just tell what that conversation was
that you had with him at that time?
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Mr. CLARKE.—Just a moment, your Honor; we

object to that question as wholly immaterial, irrele-

vant, and incompetent, tending neither to prove or

disprove any issue in this case. I call your Hon-

or's attention to the fact, in this regard, that this

defendant is charged with making certain state-

ments upon the witness-stand which are untrue;

whether or not he had a conversation with the wit-

ness on the stand concerning those statements before

or after they were made, we take it is entirely out-

side the issuance of this case.

The COURT.—If it was before, I think that is so,

is it not, Mr. Hatfield?

Mr. HATFIELD.—No, I think it goes to the

question of the wilfulness of the statements made

by Mr. Johnson. In that case, your Honor, Mr.

Johnson took the stand and testified in the first

instance that he had had no radio bearings, and he

had received no radio bearings, and subsequently

he took the stand and testified that he had received

no bearings, and subsequently he took the stand

and testified that he had received a set of radio

bearings, but only one set. Now, the question of

the intent with which he [70] made those decla-

rations, I think, is a question of materiality.

The COURT.—I think that is right.

Mr. HATFIELD.—It goes to the question of in-

tent. That is the purpose of the question.

Mr. CLARKE.—Would you mind, Mr. District

Attorney, asking the witness, regardless of the date
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that this conversation took place, in what stage of

the proceedings in the trial of the defendant?

Mr. HATFIELD.—Q. What stage in the pro-

ceedings of the trial was it, Captain Howell ?

A. It was in the preparation of the trial.

Q. Mr. Sheets, and Mr. Naus, and yourself, were

down there consulting with Mr. Johnson about the

preparation of that trial: Isn't that true?

A. Yes.

The COURT.—The objection is overruled and an

exception.

Mr. CLARKE.—Without questioning your Hon-
or's ruling, for the purpose of the record, may we,

in view of your Honor's remark a moment ago, call

attention to the fact that the gentleman on the stand

has testified that this conversation took place prior

to the trial.

The COURT.—Yes, just before the trial.

Mr. CLARKE.—For that reason, we renew our

objection, upon the same grounds, and may an ex-

ception be reserved, your Honor?

The COURT.—Yes.
Mr. HATFIELD.—Q. All right. Captain, relate

that conversation.

A. I asked Mr. Johnson if he had received radio

bearings, and he said that he had no radio compass,

and hence had received no bearings. I asked him
if he were a fool, or thought I was, as it was not

necessary to have a radio compass in order to get

bearings. [71] He replied that he forgot to ask

for one, he never thought of it.
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The COURT.—Q. Ask for what?

A. For radio bearing.

Mr. HATFIELD.—Q. When did you have the

next conversation "? Is that all of that conversation ?

A. With reference to that radio bearing, yes.

Q. When did you have the next conversation with

him relative to radio bearings?

The COURT.—It is understood that your objec-

tion goes to all of this testimony.

Mr. CLARKE.—May it be so understood, and

may our exception be reserved, as I presume your

Honor 's ruling will be the same ?

The COURT.—Yes.
A. It was during the course of the trial on March

6, 1928.

A. It was in the wdtness-room, outside of the

courtroom.

Q. Who was present?

A. Mr. Johnson and myself.

Q. Will you just tell us what the conversation

was?

A. About ten minutes before the Court was con-

vened, Mr. Naus informed me that Mr. Johnson

—

Mr. CLARKE.—Just a moment; may it please

the Court we certainly object to any testimony be-

tween Mr. Naus and the witness.

Mr. HATFIELD.—Q. Do not tell your conver-

sation with Mr. Naus, but tell your conversation

with Boatswain Johnson.

A. I went into the witness-room, and Mr. Johnson

was there, and I said, "You have denied that you
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took any radio bearings, and it is now reported that

the proof that you did take radio bearings is in the

possession of the defense." He said, "I did not

take any radio bearings." So I suggested that he

come through with any information he had on that

subject, and he said he had asked for one radio

bearing.

Q. And had received it?

A. And had received it. [72]

Q. Is that all of that conversation?

A. I said, "The defense claims that you asked

for two radio bearings, and received them," and he

said, "No."

Q. Then what did you do, what did you say to

him?

A. I said, "You probably have ruined the case,

and I will have to report this to the United States

Attorney."

Q. Then did you have any other conversation with

him, or was there any other conversation had with

him in your presence?

A. When I reported the confession of Mr. John-

son to you, there was conversation in my presence

in your office.

Q. Who was present?

A. Mr. Johnson, yourself, and myself.

Q. How long was that after the previous conver-

sation? A. Within five minutes.

Q. All right, what was that conversation?

Mr. CLARKE.—It is understood that our objec-
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tion goes to all of this, the same ruling and excep-

tion reserved?

The COURT.—Yes. Read the question.

(Last question repeated by the reporter.)

A. It was, in effect, the same as the one which

Mr. Johnson had with me in the witness-room; he

admitted that he had asked for and received a radio

bearing.

Mr. HATFIELD.—Q. Did you ever have any

other conversation with him, Captain? You heard

him testify at the time of the trial a few minutes

later?

A. Yes.

Q. That was in the course of the testimony that

has heretofore been given?

Mr. CLARKE.—We object to that as not the

best evidence ; the transcript has been introduced.

The COURT.—Yes.
Mr. HATFIELD.—I understood there was no

objection on [73] your part to the transcript.

Mr. CLARKE.—No, not at all, but I do not want

this gentleman to state his version of that testimony,

which has been transcribed by the official reporter.

Mr. HATFIELD.—Q. The record is the best evi-

dence, and that was his testimony that was read

here this morning: Is that correct. Captain?

Mr. CLARKE.—Just a moment, we renew our

objection.

The COURT.—That is merely identifying it.

Mr. HATFIELD.—That is all.
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Q. You heard him give the testimony that was

read here this morning? A. Yes.

Q. And when he came off the stand you placed

him under arrest, is that correct? A. Yes.

Q. And that led up to the court-martial proceed-

ings, which have been introduced here? A. Yes.

Cross-examination.

(By Mr. CLARKE.)
In the first conversation he told me that he

had calculated his position by dead reckoning.

He tigTired the ship, by dead reckoning, was

in the vicinity of the Farallones, I do not recall

the distance, about 6 to 8 miles. I do not recall that

in the second conversation he mentioned to me that

he had calculated his position by dead reckoning.

As I recall it, he said he did not use the radio bear-

ings.

Q. Didn't he go just a bit further, and didn't he

tell you that the reason that he did not use the

radio bearings was two-fold, first, that they came

too late, that they came after he had started to tow

in, and secondly that they were inaccurate, anyhow,

and that his experience had shown them to be ex-

tremely inaccurate, [74] or words to that effect.

A. I do not recall that.

To refresh your memory, didn't you say to him
in substance these words, "Johnson, why didn't

you use these radio bearings after you got them,"

and didn't he say to you, "Why, they came in so

late, and they were so inaccurate that I figured they
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were valueless, and I absolutely disregarded them."

Didn't he state in substance those facts to yovi?

A. His statement, as I recall it, was solely that

he did not use them.

TESTIMONY OF GEORGE M. NAUS, FOR THE
UNITED STATES.

GEORGE M. NAUS, a witness produced on be-

half of the United States, being first duly sworn,

testified in substance as follows:

Direct Examination.

(By Mr. HATFIELD.)
I am Chief Deputy United States Attorney, and

have been such since December 12, 1927. With Mr.

Sheets I had charge of the presentation of the Gov-

ernment's side of the "Coal Harbor" case, on the

issues raised by the plea of jurisdiction; the plea

to the jurisdiction, in substance, wdth the reply to

it, put in issue the position of the "Coal Harbor"

at sea at the time of her seizure by the "Cahokia,"

the plea claiming that the position at sea was such

as to put it beyond the outer limits of the treaty

with England, the reply to it claiming that it was

within the outer limits, and the issue turned upon

whether the "Coal Harbor" was inside or outside

the outer limits at the time of seizure. I was pres-

ent when the defendant Sigvard B. Johnson testi-

fied in the case; I was present at all testimony in

the case.
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Q. You were present at the time when he testified

on cross-examination by Mr. Faulkner, representing

the defendant, who raised the [75] plea to the

jurisdiction?

A. Both times he was cross-examined on that;

he was cross-examined first when he was first on the

stand in a day in February, and subsequently on

March 6 again cross-examined. I could not recall

definitely for how many days Mr. Johnson was on

the stand. He was first called as a witness by the

defendant; it being a plea to the jurisdiction, in-

stead of a criminal prosecution, the burden of proof

in the opening and closing was on the defendant,

and, as I recall it, Johnson was one of the first

witnesses they called, and after swearing him there

was some discussion as to whether or not they had

the right to call him as an adverse party, and Judge

Kerrigan ruled against them, so he gave no testi-

mony at that time. Later on, when they had con-

cluded their case, we put him on the stand this date

in February, the date mentioned in the first count

of the indictment; I am not sure whether his tes-

timony extended into a second day or not; he was

on the stand some considerable time. The later

time in March he was on the stand only a short

while, perhaps thirty or forty minutes at the most.

I was present at the time that he testified, under

cross-examination by Mr. Faulkner, that he had not

received any radio bearings, and that he had not

thought of them. Mr. Sheets and I in common,

Mr. Sheets doing most of the questioning, had fre-
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qiient conversations over a period of some days

before the trial began from time to time, and during

the course of the trial, I would say so many conver-

sations, it would be impossible to say how many.

EXCEPTION No. 10.

Q. At any of those times did you ask him about

radio bearings?

Mr. CLARKE.—Just a moment, I will object to

any testimony or any conversation that Mr. Naus

may have had with this defendant [76] as being

wholly immaterial, irrelevant, and incompetent,

upon the same grounds urged in my objection to the

testimony of the last witness, your Honor.

The COURT.—Yes, the objection will be over-

ruled.

Mr. CLARKE.—And an exception may be re-

served ?

The COURT.—Yes.
A. I had to do with at least two conversations

with Mr. Johnson about radio bearings; I had one

and listened in on the other one; the first one I

heard.

Q. When was the first one?

A. The first time I ever heard radio bearings

mentioned was on the day that Captain Howell ar-

rived to assist Mr. Sheets and myself in the prepa-

ration of the case.

Mr. CLARKE.—Without the necessity of my
interrupting, may it be understood that my objec-

tion goes to this entire line of testimony, and the
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or had he received any, and he said positively that

he had not received any, or asked for any. That

was not any more than fifteen minutes before we

subsequently that morning put him on the stand,

and he admitted having received one set of bearings.

Q. Have you had any conversation with him with

reference to the matter since that time ? A. One.

Qi. Where was that?

A. The only time that I can recall having seen

Johnson, that is subsequently, the first time I recall

having seen him, it was on the day of the Coast

Guard hearing—in the testimony this morning

that was fixed as April 3, 1928, and I assume that

was the approximate date—I was subpoenaed there

as a witness, and there was some recess taken in

the course of the morning, and Johnson was out in

the hall, and I was out in the hall waiting for the

Court to reconvene. Lieutenant Austin and two or

three others, we were just a little crowd, smoking,

and Johnson came up to me, and I have forgotten

how it started

—

Mr. CLARKE.—May it please the Court, we cer-

tainly object to any conversation held as late as

April, 1928, as having no bearing whatsoever upon

the issues in the case.

Mr. HATFIELD.—It is an admission by the

defendant.

The COURT.—Overruled.
Mr. CLARKE.—Let me make the further objec-

tion, for the sake of the record, that it is an at-



United States of America. 101

(Testimony of George M. Naus.)

tempt, if counsel is introducing this for the pur-

pose of showing an admission, an extrajudicial

statement of this defendant prior to the proof of

all of the elements of the corpus delicti, and I make

that statement in this [78] record, that it has not

as yet been shown that the radio bearing is a ma-

terial or was a material issue in the case in which

this defendant is alleged to have made the false

statement regarding the same.

The COURT.—OveriTiled.

Mr. CLARKE.—May we note an exception?

A. Johnson walked up to me and made some

comment in substance something like this, that this

seemed to be a pretty bad mess he was in, and I

said, "Yes, Johnson, it is," and I said, "I have

never been able to see why in the devil you did it,"

and he said, "I will tell you why I did it," he said,

"It was so long after 1925 that I thought the Navy
records were destroyed, and I thought no one would

find it out," and I walked away from him.

Cross-examination.

(By Mr. CLARKE.)
Mr. Sheets and I, together, were actively prose-

cuting that particular case, the "Coal Harbor" case.

Mr. Johnson had previously told me that he had

figured his position by dead reckoning. Johnson's

story to me, Mr. Clarke, was that at two P. M.

of that afternoon he had taken two sights on two

objects on land, one was New Year's Point and the

other, I think, was Pidgeon Point, that gave him



102 Sigvard B. Johnsen vs.

(Testimony of George M. Naus.)

a cross-bearing, and that calculated by dead reckon-

ing, from what he called the fix, that calculating

by dead reckoning, his speed, his log, his course,

that that put him somewhere between six and eight

miles from the nearest Farallones, either when he

sighted the ''Coal Harbor" or spoke her. After the

case blew up I had this radio bearing plotted. I

would have had them plotted immediately if I had

known of them in time to use in the case.

Q. Even if you had to have them plotted, and had

gotten the result [79] which was obtained, you

would not have considered those radio bearings as

controlling, would you?

A. You mean as absolutely controlling the case?

Q. I mean this, suppose that you had these bear-

ings plotted prior to the trial, or during the prog-

ress of the trial, and you got the triangle that you

did get, you would still have gone ahead with the

prosecution, would you not? A. I think so.

Q. And you would have relied, would you not,

upon Johnson's dead reckoning position, instead of

upon the radio bearings, wouldn't you?

A. I would have relied on all of the circumstances

of the case, including the dead reckoning, and the

radio bearings.

Q. But you would have attempted to minimize

the radio bearing position, and emphasize Johnson 's

dead reckoning position, wouldn't you?

A. Not at all.

Mr. HATFIELD.—Just a moment. I object to

this on the ground it is immaterial, irrelevant, and
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incompetent, your Honor; what Mr. Naus would or

would not have done I do not think is material on

this issue.

Mr. CLARKE.—I will connect it up in a minute.

A. No, Mr. Clarke

—

Mr. CLARKE.—Mr. Naus, let me ask you this

question

—

A. Just a minute.

Q. I thought you had finished.

A. I had not finished. Now, if you want me to,

I will.

Q. Certainly, I wish you would finish.

A. I would have attempted to reconcile them;

your question assumed that they could not be recon-

ciled. I did not consider them so.

Q. I will ask you, Mr. Naus, if during the court-

martial this question was not asked you and this

answer given. I am reading from [80] page 7.

A. I have read that, I will admit the whole thing.

Q. I want the jury to hear it, Mr. Naus, if you

please.

'*36Q. If the accused had admitted at first

that radio bearings had been taken, how could

that have changed the Government's easel

A. If he had admitted that at first, we would

at once have gotten the specific data concern-

ing radio bearings, and have submitted them

to the navigation experts assisting us, and

formed our judgment thereon, but I inclined to

,
believe that I would have gone right ahead with

1 the trial, attempting to sustain the six to eight
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miles based on Johnson's testimony, in view

of what I have since been informed concerning

the radio bearings."

Was that question asked you, and that answer

given by you?

A. Yes, and I say so now.

Q. You admit, don't you, that the radio bearing

places the ship how many miles at sea?

A. The radio bearings, the way I have them

plotted—I have them plotted differently than

plotted here on the stand to-day. From some

source, I have forgotten where, I heard that at

that time, the Navy suggested, or someone suggested

that a tolerance of two degrees each way should be

used as a matter of safety in navigation, so I had

those plottings made producing these triangles, and

I took the maximum and minimum of those.

Q. The minimum on those was 15 miles at sea

and the maximum was 35 miles, was it not?

A. That is my recollection, allowing the two de-

grees each way. Now, if those two figures had been

the limit, the minimum would have been higher and

the maximum smaller; what it w^ould have been I

could not say, I do not recall.

Q. You would, however, in prosecuting that case,

have used, of course, your utmost endeavors to sus-

tain Mr. Johnson's calculation of his position of

six to eight miles, wouldn't you?

A. Yes, because I consider that his testimony as

to dead reckoning could [81] be reconciled with
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those radio bearings. It was not the inconsistency

between them that blew up our case, it was John-

son's ruining himself as a witness who was entitled

to credibility. We could not go to the juiy with

an admitted liar.

TESTIMONY OF ALBERT M. SHEETS, FOR
THE UXITED STATES.

ALBERT M. SHEETS, a witness produced on
behalf of the United States, being first duly sworn,

testified in substance as follows:

Direct Examination.

(By Mr. HATFIELD.)
Mr. HATFIELD.—This is merely corroborative

testimony, your Honor.

Mr. CLARKE.—We will stipulate that he will

testify substantially the same as the preceding wit-

ness, if that is satisfactory.

Mr. HATFIELD.—All right. That is satisfac-

tory. I find that the amended answer that was in-

troduced this morning was not marked. May it

be marked?

The COURT.—Let it be marked.

Mr. CLARKE.—Subject to our objection.

The COURT.—Subject to the objection that Mr.
Clarke has heretofore made.

Mr. HATFIELD.—I have a copy here, but it?

has not got the signature.
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Mr. CLARKE.—I do not make any technical ob-

jection to the copy.

(The document was marked U. S. Exhibit 5.)

Mr. HATFIELD.—The Govermnent rests, your

Honor. [82]

EXCEPTION No. 11.

Mr. CLARKE.—At this time, may it please the

Court, we ask that the jury be instructed to return

a verdict of not guilty in favor of this defendant

upon the following grounds

:

First, we renew the motion heretofore ruled on

by your Honor, namely, the plea of once in jeop-

ardy. We submit at this time the record of the

court-martial. If your Honor desires authorities,

we will gladly submit those, although your Honor

has already ruled upon that.

We also, may it please the Court, move for an

instructed verdict of not guilty upon the ground

that the Government has failed to prove, first, that

the statements attributed to having been made by

Mr. Johnson on the stand as being untrue were not

material to the issues involved in that case. In

this respect, we particularly call your Honor's at-

tention to the testimony of the witness who has just

testified, Mr. Naus, who testified at the court-mar-

tial, and who reiterated here that even though Mr.

Johnson had stated that he had testified that he

had received radio bearings, that that would not

have affected the Government's case, he would have

gone right ahead, straight ahead and prosecuted it.
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We submit, may it please the Court, that there is

no direct testimony here showing that these state-

ments attributed to this defendant were material

to the issues there involved. There is no testimony

here to motive. There are no facts adduced here

by which motive could be possibly, to my mind at

least, inferred, and I submit, may it please the

Court, that in passing upon the question whether

there has been any wilful violation, which is a

matter of law, I take it at this stage of the proceed-

ings your Honor must have some facts before you

wherein you can infer a [83] motive, wherein

you can infer that this was done wilfully and know-

ingly. As a matter of fact, the testimony, appar-

ently, shows that Mr. Johnson—I am referring now

to testimony of the young man, I do not recall his

name, the radioman, who was on the stand this morn-

ing, that Johnson, although requesting radio bear-

ings, said when they were received that they were

worthless, and that they were not used, and there is

no testimony that they were even plotted. Coupling

that with the testimony of the navigation expert

who was on this morning, who placed them in these

large triangles, coupling that, again, with the testi-

mony given by these various gentlemen who hear this

conversation, and Johnson's testimony that he did

not use them because they came too late, and they

were, therefore, useless, I submit if that testimony

had been given in the case, certainly the Court would

be justified, and certainly the jury would be justified

and probably the district attorney justified in dis-

regarding that portion of the testimony as having
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no bearing- whatsoever on the position of the ship,

and they would be compelled, as Mr. Naus says, to

rely particularly upon the position of the ship as

believed by Mr. Johnson to be correct, when cal-

culated by dead reckoning. We submit to your

Honor at this state of the proceedings that it con-

clusively follows that we are entitled to an in-

structed verdict at your Honor's hands, instructing

this jury at this time to return a verdict of not

guilty.

The COURT.—I will reserve my ruling. We will

take a recess now of ten minutes.

(After recess.)

The COURT.—Let the motion made by Mr.

Clarke be denied, and an exception noted.

Mr. CLARKE.—We reserve an exception. [84]

TESTIMONY OF SIOVARD B. JOHNSON. IN

HIS OWN DEFENSE.

Direct Examination.

(By Mr. CLARKE.)
I live in Alameda, California. I am Chief Boat-

swain, L^nited States Coast Guard, and have been

coimected with the United States Coast Guard 24

years the 1st of June. Have been Chief Boatswain

since the rating was created in 1924. I was in com-

mand of the "Cahokia" on this day that we have

been talking about. I testified on the ''Coal Har-

bor" case. On the particular day when the *'Ca-

hokia'' spoke the "Coal Harbor" I requested radio

bearings. I do not recall the exact time, now; I
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have been in a haze for the last year or so, now.

Before I asked for these radio bearings, I had cal-

culated my position by dead reckoning. I got a

position in the afternoon, approximately at two

P. M., and I steered certain courses and distances,

until the ''Coal Harbor" was sighted. I calculated

my position from the position I got at 2 o'clock,

jdIus my courses and speed from 2 o'clock up to

the time I sighted the ''Coal Harbor.'' That is

what is called dead reckoning. I don't remember

exactly, but that placed me approximately between

6 and 8 miles off land. It was quite some time

after I requested these radio bearings before I re-

ceived them; I had the fix of the "Coal Harbor"

and was towing her in, if my memory does not

fail me. As near as I can recall, I had started to

tow in, and by towing in I mean by that I had the

*'Coal Harbor" in tow and had started for San

Francisco with it. I had started the tow-in before

I had received these radio bearings. When Mr.

Wills, who was the radio operator at that time,

handed me this radio bearing, my recollection is not

right clear now on that point, but, if am-thing, 1

have a slight recollection that I kind of ba?led him

out because he was so late in receiving them. Sort

of ba/led him out, he was so late [85] in receiving

them; and, if my recollection is not wrong, he had

them in plain language, and I did not want the

radio bearing in plain language ; t wanted it in code.

Because when officers are cruising and watching

the rum runners like we were, we didn't want to
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work and give them our position in plain language

;

because they would know where we were, and we

always used our own code, and I did not want it in

plain language. In other words, I wanted the radio

bearing in code; so that other rum rimnei-s that I

might pick up or be looking for would not know

our position. I did not use these radio bearings

and I did not plot them. I threw them overboard

on my way in. I don't remember requesting any

second set of radio bearings. I don't remember

getting more than one set. I did not plot any, at

all. I did not get the radio bearings when I wanted

them, and I did not consider them of any value td

me, at all.

Q. Did you consider that your position, as calcu-

lated by your dead reckoning, was more accurate

than any position that could be given you by a

radio bearing, that was as late as this one was?

A. I did at that time, because I got a fix at two

P. M. in the afternoon, and this was after six in

the evening when I sighted the "Coal Harbor."

Q. As a navigator, did you consider this radio

bearing of any value, whatsoever?

A. I do some times.

Q. I say, did you at this particular time ?

A. No.

Q. Why, Mr. Johnson, on the first time that you

testified, in the "Coal Harbor" case, did you first

tell the district attorney and the jury, if they were

present, that you did not get the radio bearings f
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A. I had not used the radio bearings, and I did

not believe the radio bearings was of any importance

to anybody; I had a perfect right, as commanding

officer of any vessel, to ask for a [86] radio bear-

ing, and whether I wanted to use that radio bearing,

or not, it is up to me ; they could not compel me to use

the bearing. I am responsible for the vessel.

Q. In other words, as commanding officer of the

vessel, you have the right to call for a radio bear-

ing any time you wish, and disregard any or all of

them if you wish f A. That is correct.

Q. And you are responsible for the position of

your vessel, whether it be calculated by your dead

reckoning, or some other way? A. I am.

Q. Was it your intention, at the time you testi-

fied, to give, to the best of your knowledge and

belief as a navigator, your true position?

A. I wanted to give my true position.

Q. You believed that your true position was that

which you had calculated by dead reckoning?

A. I did.

Q. And that the radio bearing would not reveal

your true position? A. Yes.

Q. Had you intention, at the time that you testi-

fied, to deceive the Government, or the defense, or

the jury, or the Court, or any person, whatsoever, as

to your position?

A. I had no intention to deceive anybody. I am

not in the habit of doing those things.

Q. Did you have anything to gain or lose, one

way or the other by so doing ?
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A. Not that I know of. I had plenty to lose since

that time.

Cross-examination.

(By Mr. HATFIELD.)
At the time I sighted the "Coal Harbor" there

was not any other boat near her. There was a boat

close at hand when I got the line aboard and started

to tow her. That was another rum rmmer. I don't

remember the name of it. I had no conversation

with that boat at all. Yes, there was conversation

between her and the "Coal Harbor." When I was

towing her in I think I heard some, [87] but I

don't remember, now, what it was. Now, that you

ask it, I remember that they were saying that there

were some 12 or 18 miles outside, 12 miles, I think,

somewhere around there. They did not tell me I

could not seize the boat, because I was outside the

limit. I did not remember the captain of the "Coal

Harbor" telling me anything; he requested me, on

the way in to let him go sajdng he was outside the

limit. When I requested Wills to get that set of

radio bearings, I was evidently in the pilot-house.

I don't remember anybody else being present; un-

less it might have been the quartermaster that was

there at the time at the wheel. Do not remember

anyone else being present. Mr. Wills brought me

the radio bearings on a piece of paper. I don't

remember, whether I took a look at it, or not. It

didn't mean anything to me. I did not get it when

I wanted it. I couldn't tell you how big the triangle
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was. As a matter of fact, I did not plot it, and I did

not know where it put me.

Q. When you were questioned by Captain Howell,

downstairs in the room, the day he came here, he

asked you whether you received any radio bearings,

didn 't he ? A. I believe he did.

Q. What did you tell him? A. I told hun no.

Q. You told him because you did not have a radio

compass, didn't you?

A. Well, I don't remember telling him that.

Q. Do you remember his saying, "Are you a

fool," or "Do you think I am a fool"?

A. I don't remember of Captain Howell telling me
that.

Q. Do you remember telling Captain Howell that

you did not think of asking for the radio bearing ?

A. I don't remember most of these things, Mr.

Hatfield ; the last year I have been in a daze.

Q. That was more than a year ago, you were not

in a daze then, were you?

A. I have been in a daze for the last year.

Q. What put you in a daze?

A. All of this trouble that I have been in ; I have

been tried by the Court of the Coast Guard. [88]

Q. You were not tried by a Coast Guard court-

martial when you were talking before Captain

Howell, were you?

A. No, but I don't remember all of those things

that went on at that time.

Q. You don't remember that? A. No.
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Q. Do you think that you did not tell him that you

did not think of asking for a radio bearing?

A. I could not say.

Mr. HATFIELD.—Q. Wasn't this your testi-

mony that you gave to Mr. Faulkner at that time

:

^'Mr. FAULKNER.—Q. Was there any

other means, other than a bearing on the lights

on the Southeast Farallones, by which you

could have determined your exact position at the

time you sighted the 'Coal Harbor"?

A. No."

Is that true? Was that question asked by Mr.

Faulkner, and did you give that answer?

A. I don't remember all of the answers I gave at

that time.

Q. Would you say that you did not make that

answer to that question ?

A. No, I would not say I did not, and I would

not say that I did.

Q. You were asked '*Q. Why couldn't 3^ou have

gotten radio bearings at that time?" and you made

the answer, ''I had no radio compass." Did you

make that answer?

A. I may have made that answer.

Q. Did you, or did you not?

A. I presume I did if it is in the testimony, but

I don't remember all of those things.

Q. The next question is, "You did not?" And

the answer is *'No." Is that right? Did you an-

swer that way ? A. I suppose so.
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Q. ''Had you ever received radio bearings on the

'Cahokia'?" and you answered "I had." Did you

make that answer to that question?

A. I suppose I did.

Q. "Had you received radio bearings on the

'Cahokia' within two days of the time you seized

the 'Coal Harbor'?" And the answer is [89] "I

don't remember." Is that correct?

A. I guess that is correct.

Q. "Do you have to have a radio compass to get

a bearing?" And the answer you made is, "Not

necessarily." Did you answer that way?

A. I guess so, because it is not necessary.

Q. You have answered just a few minutes before

that that you could not get a radio bearing at the

time because you had no radio compass, haven't

you?

A. Well, I don't remember what my answer was

at that time, but I know I could get a radio bearing

without a compass.

Q, You have known that for the last four or five

years ?

A. I have known that for some time.

Q. You have known it for five years, haven't you?

A. I won't say how many years, but I have known

it for some time.

Q. "Then you could have gotten your bearing

from a radio station without a radio compass, could

you not?" And the answer was, "I could." Did

you make that answer?
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A. I guess so, because I know I could.

Q. ''Q. But you didn't do it?

A. No, it was not thought of." Is that right, did

you make that answer to that question?

A. I think so.

Q. As a matter of fact, you had thought of it, and

you had asked for it, hadn't you?

A. I had asked for it.

Q. You had thought of it?

A. And I had thought of it.

Q. You had?

A. I had thought of it, and I had asked for it, but

I did not consider them of any value, and I did not

think anybody would want to know, and I did not

think it was anybody else's business.

Q. Despite the fact that you were under oath ?

A. I was under oath, I was naturally under oath

when I was out here. [90]

Q. Mr. Faulkner would not let it go, but Mr.

Faulkner said,
'

'You didn 't think of it ? " And your

answer was "No." You reiterated it, didn't you?

A. Yes.

Q. Now, Mr. Johnson, you heard Mr. Wills testify

here, didn't you? A. I did.

Q. You heard him testify that after he gave you

that first set of bearings he suggested to you, that he

get you a second set of bearings. You heard that,

didn't you? A. I heard it.

Q. Is that correct ?

A. I don't remember now whether that is correct,

or not.
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Q. You don't know whether that is correct, or

not?

A. No, I don't remember whether that is correct,

or not.

Q. Do you remember that he brought you a second

set of bearings?

A. No, I only remember getting one set.

Q. Would you say positively that you did not get

'two sets? A. No, I will not say positively.

Q. You are not sure whether you did, or did not ?

A. It might have been this way, he might have

come up there with a radio bearing in plain language

and I did not want it in plain language, I wanted

it in code.

Q. You wanted it in code ?

A. Yes. And that is where he might have got the

idea that I got two.

Q. What code did you want them in?

A. The regular Navy code.

Q. The regular Navy code? A. Yes.

And if he had brought you this radio bearing

up in the Navy code, what would you have done with

them ?

A. I would sit down and figure them out in the

code book ; we have a code book.

Q. You have code book? A. Yes.

Q. A Navy radio code book ? A. Yes.

Where is that code book kept ?

A. It is kept sometimes in the [91] cabin and

sometimes in the radio room.
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Q. As a matter of fact, it is kept in the radio sta-

tion, is it not? The radio operator is the fellow

that keeps that Navy code, is he not ?

A. Not always ; sometimes the commanding officer

has it in the safe.

Q. Don't you know as a matter of fact that on

that da}^ that the code book was in the radio station,

and that he used it to translate that first set of radio

bearings? A. That I don't remember.

Q. You don't remember that? A. No.

Do you remember that later on, several hours

later, or several days later, or one day later, that

you went to him and told him to give you the carbon

copies of the message or messages that he had given

you?

A. I told him to give me the copy of that message,

and I said, "If anybody asks you did I get a radio

message, we did not get any, that is all."

Q. In other words, you sent for him and asked

him to give you the carbon copies of the messages

that he had, the bearings, and told him to forget

about it?

A. Told him to forget about it if anybody asked

him, because I never used them, as I did not use the

radio bearings.

Q. The reason you did not use the radio bearings,

and the reason that you did not testify that you had

thought of the radio bearings was because you did

not consider them of any importance to anybody.

Is that true?
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A. I did not consider them of any importance at

the time.

Q. That is the reason, is it not, on direct examina-

tion, isn't that exactly what you said, *'I did not

think the radio bearings of any importance to any-

one." Isn't that true?

A. I didn't think they were of any importance.

Q. But, still, you thought they were of sufficient

importance to [92] send and get the carbon

copies, and destroy them?

A. I had thrown the other one overboard, and I

thought I might as well throw the carbon copy over-

board.

Q. But, nevertheless, you considered them of suf-

ficient importance to send for those carbon copies

and destroy them? A. I did send for them.

Q. You were not in a haze at that time ?

A. It was the same night ; the same morning.

Q. But you were not in a haze at that time, were

you?

A. Not in any haze, but I was under a heavy

strain.

Q. You were not under such a heavy strain that

you did not remember to get rid of those carbon

copies, did you ?

Q. You are familiar with the regulations of the

Coast Guard, you have been in it twenty-four years.

By the way, you are familiar with the regulations,

aren't you? A. I ought to be, yes.

Q. What is your business now, Mr. Johnson?

What are you doing now ? A. At present ?
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Q. Yes.

A. I am an officer in charge of the "Golden Gate."

Q. The "Golden Gate"?

A. Yes, the harbor cutter.

Q. And previous to that, what had you been do-

ing?

A. I was in command of the "Cahokia," as chief

boatswain.

Q. When were you relieved of command of the

"Cahokia"? A. On the 1st of February.

Q. Of this year?

A. Of last year, and I was assigned to command

of Base 11, at Oakland.

Q. After you were relieved of your command,

you were put in command of Base 11, over here ?

A. Yes.

Q. And have you continued in command of Base

11 until you were removed and put in command of

the "Golden Gate"?

A. No. I was just there for six days, when I was

put under arrest, and [93] then tried by the

Coast Guard court-martial, and I was suspended

for six months under half pay. Do you want me

to commit perjury, or something?

Q. No, I did not want you to commit perjury.

I am asking you questions.

A. It sounds very much like it.

Q. I certainly do not want you to commit ])erjury.

I want you not to commit perjury. After you were

relieved of your command, you were suspended for
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six months, and during those six months was your

pay suspended *?

A. I was suspended for six months on half pay.

Q. Then what happened?

A. I was assigned to Base 11, Oakland, as execu-

tive officer.

Q. You were in command of Base 11 at that time ?

A. No, I was assigned there as executive officer;

that was for one month, in November, then I was

assigned to the '' Golden Gate," the harbor cutter,

as officer in charge.

Q. You have been in charge ever since, of the

''Golden Gate'"? A. Yes.

Q. The ''Golden Gate" is a larger boat than the

"Cahokia," is it not?

A. No, she is about half the size of the "Cahokia."

Q. What are the duties of the "Golden Gate?"

A. We just board incoming vessels down here,

just a boarding boat.

Q. You are familiar with the regulations of the

Coast Guard, aren't you? A. Yes.

Q. And you are familiar with Regulation 1486,

that an entry shall be made in the radio log of the

fact of the receipt or transmission of each message

from or to what ship or station received or sent,

and the serial number of each message sent ?

A. Yes, I am aware of that.

Q. You are familiar with that? A. Yes.

Q. You are familiar, also, with the fact that the

radio log of the "Cahokia" did not contain that

entry for these messages, aren't you?
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A. That I don't remember. [94]

Q. That you don't remember?

A. No, because there is a radio officer directly

over the radio, and he is supposed to have all of

these entries—see that all of these entries are there,

and the commanding officer approves of them.

Q. You were the commanding officer?

A. I was the commanding officer at that time.

Q. Did you approve the log ?

A. I evidently did, yes.

Mr. HATFIELD.—Q. You approved that radio

log without the entry of those messages?

A. I evidently must have.

Q. Isn't that true?

A. I evidently must have. The radio log on the

*'Cahokia" at that time consisted of loose leaves,

it was just regular forms that were put together at

the end of the month, with a piece of string, and a

binder, of course, on it.

Q. But it consisted of regular, standard sheets ?

A. Yes.

Q. That is right, is it not ? A. Yes.

Q. That is standard sheets, that is what it con-

sisted of, was it not ?

A. They were all put together at the end of the

month.

Q. That is what it consisted of, isn't it?

A. Yes.

Q. That is the regular standard Treasury form.

Coast Guard form? A. Yes, at that time.

Q. At that time? A. Yes.
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Q. That is right, is it not ? A. Yes.

Q. Those are regular forms ?

A. Those are regular forms.

Q. Specially printed by the Treasury Department

for the entry of those things, aren't they"?

A. It was at that time.

Q. Do you remember a conversation that you had

with Mr. Naus, outside of the court-martial?

A. I remember talking to him, but I don't re-

member what it was I said to him exactly.

Q. Do you remember telling him that you thought

these Naval records were destroyed? Did you say

anything like that to Mr. Naus?

A. I [95] don't think so, unless I heard that

the Navy records were destroyed, after listening to

Mr. Chadwick.

Q. Mr. Naus asked you, told you he did not un-

derstand why you did this. Did you reply to him'?

A. I don't remember anything except Mr. Naus

told me that he was sorry for me, and he says,

"I can see your point of view, now, which I could

not before." That is the only thing that I remem-

ber him saying.

Q. But do you remember telling him that the

reason that you did so was because you thought the

Navy records were destroyed?

A. I don't remember telling him that.

Q. You don't remember telling him that?

A. No.

Q. You could have told him that, though?

A. I don't remember telling him that.



124 Sigvard B. JoUnsen vs.

(Testimony of Sigvard B. Johnson.)

Redirect Examination.

(By Mr. CLARKE.)
This first bearing, was received a considerable

time after I asked for it.

Q. Mr. Hatfield asked you, upon cross-examina-

tion, about your calculating a bearing, and you said

that if you had gotten the bearing you would have

calculated your triangle and figured your position,

but you would not calculate a bearing that you

figured was an hour or such a matter late, would

you?

A. No, I did not want to figure that bearing at

that time ; it came about an hour and a half or two

hours late, whatever it was, after I had asked

for the bearing, and I was on my way in with the

"Coal Harbor," and I didn't want to use any bear-

ing.

A. It was too late, and I thought it was worthless.

Q. As commanding officer of that vessel, did you

have the right to disregard a radio bearing which

you thought was wrong, or thought that it came too

late?

A. I had a perfect [96] right to ask for a

radio bearing, and if I wanted to go by that bear-

ing, or not, it is up to me.

The COURT.—Is it the custom of Coast Guard

commanders and officers to destroy radio messages

that are sent from radio stations, giving bearings?

A. I do not believe it is, your Honor; but there

is nothing that compels them to use them.
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Q. I know, but you would have no right to de-

stroy a Government record, would you? You do

not claim you had any right to destroy Government

records %

A. Not a Government record, but I could destroy

a bearing and not use it.

Mr. CLARKE.—Q. If you had used the bearing

and then destroyed the record, you would not have

had a right to do that ? A. No.

Q. But not having used the bearing, for the rea-

son that you have given us, did you feel that you

did have the right to do that ?

A. I should not have destroyed the record, prob-

ably, but nobody could compel me to use it. If I

want to ask for a radio bearing, if I have com-

petence enough in radio bearings to use it, that

is up to me ; if I do not want to use it I do not have

to use the bearing.

Mr. HATFIELD.—Q. As I understand, Mr.

Johnson, you do not contend that you had any right,

as commanding officer, to destroy all of the copies

of the messages that you received ?

A. No, I did not have any right to destroy all

of the carbon copies, destroy record of them, but

I could suit myself whether or not I wanted to use

the radio bearing, that is up to me.

Q. In other words, it was irregular for you to

ask for these carbon copies and destroy them?

A. I presume so. [97]

Q. It was, was it not? A. It was.

Q. You have never done that before, have you ?
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A. Not that I remember.

Qt. In all your 24 years in the Coast Guard, that

is the only time you did that thing?

A. I believe my record has been fairly clear Mr.

Hatfield.

TESTIMONY OF FEEDERICK J. DODGE,
FOR THE DEFENSE.

FREDERICK J. DODGE, a witness produced

on behalf of the defense, being first duly sworn,

testified in substance as follows:

Direct Examination.

(By Mr. CLARKE.)
I am Commodore, United States Coast Guard,

retired. I was in the Coast Guard prior to my re-

tirement a little over forty years. I retired the

1st day of June, 1927. I know Boatswain Sigvard

B. Johnson very well; I have known him for over

fifteen years.

A. He was under my command for four years

in 1916, 1917, 1918, 1919, when I was in command
of the ''Unalga" under very trying conditions.

In answer to your question whether or not I

know his general reputation in the community in

which he associates for truth, honesty, and integrity

:

A. I only know him on board of ship in his ca-

pacity as boatswain on board of the ship under my
command, I might say his general reputation in the

service.
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I do not know the vicinity in which he lived.

I only know him. I would say his reputation was

excellent. [98]

TESTIMONY OF L. C. COVELL, FOR THE
DEFENSE.

L. C. COVELL, a witness produced on behalf of

the defense, being first duly sworn, testified in

substance as follows:

Direct Examination.

(By Mr. CLARKE.)
I am Commander, United States Coast Guard, but

have been with the Coast Guard twenty-nine years

in June. I have known Boatswain Johnson for

somewhat over twenty-four years. I know his gen-

eral reputation in the community in which he re-

sides for truth, honesty and integrity. It is excel-

lent.

TESTIMONY OF F. L. AUSTIN, FOR THE
DEFENSE.

F. L. AUSTIN, a witness produced on behalf of

the defense, being first duly sworn, testified in

substance as follows:

Direct Examination.

I am a lieutenant of the Coast Guard, retired.

I am on active duty in connection with the Cali-

fornia Division of the Coast Guard. I retired
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in 1922, and went back to active duty in 1926. I

had been in the United States Coast Guard Service

since 1902. I have known Boatswain Johnson since

1907.

Q. Do you know his general reputation for truth,

honesty, integrity, and veracity in the community

in which he lives and associates ? A. Yes.

Q. What is it, good or bad? A. Very good.

Q. Lieutenant Austin, you were the prosecuting

attorney at the Coast Guard court-martial, were

you? A. Yes.

Mr. CLARKE.—That is all. [99]

Cross-examination.

Mr. HATFIELD.—Q. Did you join in the recom-

mendation that leniency be shown the defendant in

that court-martial?

A. I don't think I did.

Here the defendant rested his case, and United

States rested its case.

Thereupon counsel argued the case to the jury.

[100]

AND THEREUPON the Court charged the jury

as follows, which charge is set forth totidem verbis:

CHARGE TO THE JURY.

The COURT. — (Orally.) Gentlemen of the

Jury: The Grand Jury of this district indicted

the defendant, Sigvard B. Johnson, for violation of

Section 125 of the Penal Code of the United States.

This section relates to perjury. The indictment
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is in two counts: The first count charges, in sub-

stance, that on February 23d, 1928, the United

States District Court at San Francisco was engaged

in the trial of a case in which one Charles Hudson

and thirteen others had made pleas objecting to the

jurisdiction of the court to try them upon a pend-

ing indictment. This plea to the jurisdiction of

the court involved a trial of questions of fact, which

I will explain to you in a moment ; that the defend-

ant Johnson was called as a witness in the case to

testify, and in response to a certain question, "But

you did not do it?" answered "Xo, it was not

thought of." It is charged that this testimony was

material, was untrue, and that the witness when

he so testified did not believe it to be true. The

second count charges that at a later day, in the

trial of the same case, that is, on March 6th, the

witness was asked the question "How many radio

bearings did you get?" and in re^Dly answered "I

only got that one radio bearing, which came from

three points evidently." The indictment charges

the materiality and falsity of this testimony, and

that the witness when he so testified did not believe

it was true.

The significance of the testimony thus charged to

be false must be gathered from the case in which

the testimony was given. The evidence introduced

in the present trial shows the significance of the

testimony. It appears, without conflict, that a

group of fourteen defendants were under indict-

ment for a conspiracy [101] to violate the pro-

hibition and customary laws of this country which
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radio station. Similarhr. ia the sceond eoimt fte

qiKstion "How jdslbv radio bearings did you getf*^

and the answer, ''I only got one radio bearing;

which came from three points eridertfty,*' rdbte to

the location of the "Cahokia" and of the "Coal

Harbor" at the time the s^wire was made. [102]

The elements of the crime of i>erjaiy are irlur^.

in Section 125 of the Penal Code of the ~i_::rl

States. That section reads

:

"Whoever, having taken an oath before a

ecanpetent rribunaL officer, or person, ia any

case in which a law of the United States au-

thorizes an oath to be administered, tiiat he

will testify, declare, depose, or cerdfy tralv.

or that any written testimony, dedaratkoL.

deposition, or certific-aie by him sabsoibed, is

true, shall wilfully and contraiy to s»di oaft

state or subscribe any matoial matter wlddi

he does not believe to be true, is guilty of per-

jury, and shall be fined . . . " et cetera.

Under that statute the neee^ary ^emoits of the

crime are : First, that the person charged must have

taken the oath before an officer eoiiqi^«it to admin-

ister an oath, in a matter in wMdii a law c»f the

United States authorises an oath to be adminis-

tered : second, the material matter to which he has

testified must be false; thirvi, at the time the testi-

mony was gdven the witness did not believe it to be

true; and fourth, wilfullnessw

In the present case I charge you that as a mat-

ter of law a deputy clerk of the United States I>is~
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trict Court was a competent of&cer to administer an

oath in a case on trial before the United States

District Court, and I further charge you that the

laws of the United States authorize the oath to be

administered in that manner. I further charge

you that as a matter of law, in a plea to the jurisdic-

tion of the court, which involves the validity of the

seizure of the British ship and arrest of persons

on board, the place where the seizure was made

is of material importance to the validity of the

seizure. I further charge you that as a matter of

law any evidence obtained by the seizing vessel, or

her officers, showing or tending to show where her

position was, was material evidence in determining

the validity of the plea to the jurisdiction of the

court. In particular, I charge you that if [103]

the "Cahokia" or her officers in charge had re-

ceived radiograms from a radio station giving the

bearings of the '

' Cahokia, '

' or giving more than one

bearing of the '^Cahokia," that evidence was ma-

terial in determining the plea to the jurisdiction,

and testimony denying the receipt of such radio

bearing, or bearings, was material evidence in the

case.

Therefore, the questions of fact for you to decide

are: First, whether the defendant, in fact, was

called as a witness in the case and took an oath

before the deputy clerk of the court; second, did

he give the testimony quoted in the indictment and

which I have already given to you; thirdly, was

this testimony untrue; and lastly, if you find that

it was untrue, did the defendant, at the time he
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gave the testimony, believe it to be untrue, and

was his false testimony given wilfully. If you an-

swer these questions "Yes," you should find the

defendant guilty. The same questions must be

asked as to each count of the indictment, for each

was separate testimony, given on a different date,

and relate in general to the same subject matter.

In other words, in order to convict the defendant

of perjury you must find that he, in fact, knowingly

and wilfully testified to what was false. A defend-

ant may be said to have given false testimony wil-

fully if the evidence, taken as a whole, shows that

it was given with deliberation and not through sur-

prise, or confusion, or through a bona fide mistake

of fact.

You understand, Gentlemen, that the indictment

on file herein is to be considered as a mere charge

or accusation against the defendant, and is not

of itself any evidence of the defendant's guilt. No
juror in this case should permit himself to be in-

fluenced to any extent against the defendant because

of the indictment on file. [104]

In civil cases the affirmative of the issue must be

proved, and when the evidence is contradictory a

decision must be made in accordance with the pre-

ponderance of the evidence. But in criminal cases,

such as is this, guilt must be established beyond a

reasonable doubt, and the burden of establishing

such guilt rests upon the Government.

The law does not require of the defendant that

he prove himself innocent, but the law requires the

Government to prove the defendant guilty beyond
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a reasonable doubt. Before a verdict of guilty can

be rendered each member of the jury must be able

to say, in answer to his individual conscience, that

he has in his mind arrived at a fixed opinion u}3on

the law and the evidence in the case, and nothing

else, that the defendant is guilty. The defendant

comes into court, as every defendant in a criminal

case comes into court, with the presumption of in-

nocence in his favor. That presumption remains

with him until the evidence satisfies you of his guilt

beyond a reasonable doubt. Whenever the jury,

from the evidence before it, comes to the conclusion

that a defendant is guilty, the presumption of in-

nocence vanishes from the case.

A reasonable doubt is a doubt based on reason

and which is reasonable in view of all of the evi-

dence. If, after an impartial consideration of all

the evidence, you can candidly say that you are not

satisfied of the defendant's guilt, then you have a

reasonable doubt and you should acquit him. But,

if, after such impartial comparison and considera-

tion of all the evidence, you can truthfully say that

you have an abiding conviction of the defendant's

guilt, such as you would be willing to act upon in

the more weighty and important matters relating

to your own affairs, you have not a reasonable doubt

and you should convict him.

By the term "reasonable doubt" you are not to

understand [105] that all doubt is to be excluded.

It is impossible in the consideration of these ques-

tions to be absolutely certain. You are required to

decide the question submitted to you upon the
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strong probabilities of the case, and to justify a

conviction the probabilities must be so strong as

not to exclude all doubt or possibility of error, but

as to exclude a reasonable doubt. If you have a

reasonable doubt of the defendant's guilt you may
not convict him.

In order to convict a defendant of the crime of

perjury the falsity of the defendant's testimony

must be proven satisfactorily either by two wit-

nesses, or by one witness plus proof of the mate-

rial facts by corroborative circumstances, by cor-

roborative circmnstances which in and of them-

selves tend to support or confirm the witnesses whose

testimony it is relied on to show that a defendant

spoke falsely. A document, a record, an admission

of the defendant himself may constitute corrobora-

tion.

You are the exclusive judges of the credibility of

the witnesses whose testimony has been admitted in

evidence herein, and the effect and value of such

evidence. Your power in this regard, however, is

not arbitrary, but is to be exercised with legal dis-

cretion and in subordination to the rules of evi-

dence.

It is the province of the Court under the law to

state to you the rules of law applicable to the case,

and you in your deliberation will be guided by these

rules so stated.

It is your duty to pass upon and decide all ques-

tions of fact. In arriving at a determination as

to the credibility of the witnesses who have ap-

peared before you, you will remember that every
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witness is presumed to speak the truth, but this

presumption may be overcome or repelled by the

manner in which the witness testifies, the presump-

tion may be overcome by the appearance of [106]

the witness upon the stand, by the character of his

testimony, if it be unreasonable or improbable, by

the giving of false or perjured testimony by him, or

by his motive or his interest in the case or its out-

come, or by any contradictory evidence.

The defendant has offered himself as a witness in

this case. That is his right; and you are to weigh

his testimony m accordance with the same rules

given you with respect to the weighing of the testi-

mony of other witnesses in the case. But I also

charge you that a jury in considering the evidence

of the defendant in a criminal case has the right to

take into consideration the fact that he is a defend-

ant, as bearing upon the credibility of his testi-

mony, because he has, naturally, a deep personal

interest in the case. Jurors have the right to test

the weight of the evidence by their knowledge and

experience and by their judgment derived from ex-

perience, observation and reflection. You are not

bound to regard evidence percisely as given, but

may consider its truth and weight by your knowl-

edge of men, of the affairs of lire and the motives

which influence persons. These are all proper and

legitimate means in arriving at the truth in deter-

mining the issue in this case. Although as men you

may sympathize with those who suifer, yet as hon-

est men, bound by oath to administer judgment ac-

corcling to the law and the evidence, you should not
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act upon your sympathies without any proof.

Mercy does not belong to you. No question of

mercy, sentiment, or anything else, resides with you,

except the question of whether or not you believe

from the evidence and beyond reasonable doubt

that the defendant is guilty. Duty demands it and
the law requires that you must be just to the de-

fendant and equally just to the Government. As
manly, upright men, charged under your oath with

the responsible duty of assisting the Court in the

administration of justice, you will put [107]

aside all sympathy and sentiment, all question of

public approval or disapproval, and look stead-

fastly to the law and the evidence in the case and
return into court such a verdict as is warranted by
the law and the evidence.

In every crime or public offense there must be a

joint union of operation of act and intent. In other

words, at the time the offense, if any, was commit-

ted it must have been committed with criminal in-

tent. In determining whether or not any criminal

intent existed at the time of the commission of the

offense charged, I instruct you that it is your duty

to weigh all of the evidence and each and every

circumstance surrounding the offense charged, in-

cluding the defendant's motive, or lack of motive,

if any. You are instructed that the law presumes

that every person intends the natural and ordinary

consequence of his act. Wrongful acts, knowingly

or intentionally committed, cannot be justified on

the ground of innocent intent. These questions of

intent, however, like all other questions of fact, are
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solely for the jury to determine from the evidence

in the case.

The good character of a person accused of crime,

when proven, is in itself a fact in the case; it is a

circumstance tending in greater or lesser degree to

establish his innocence. It must be considered with

all the other facts and circumstances of the case,

to raise a reasonable doubt of defendant's guilt.

But if, after a full consideration of all the evidence

adduced, the jury believe the defendant to be guilty

of the crime charged, they should so find, notwith-

standing the fact that there has been proof of good

character.

The only way provided by our statutes and laws

for deciding questions of fact in criminal cases is

by the verdict of a jury. In a large proportion of

cases absolute certainty cannot be attained [108]

or expected, although the verdict to which a juror

must, of course, be his own verdict, the result of

his own conviction, and not a mere acquiescence in

the conclusion of his fellow jurors. Yet, in order

to bring twelve minds to a unanimous result, you

must examine the questions submitted to you with

candor and with a proper regard and deference to

the opinions of each other. You should consider

that the case must at some time be decided; that

you are selected in the same manner and from the

same source from which any future jury must be

selected, and there is no reason to suppose that the

case will ever be submitted to twelve men more in-

telligent, more mindful, or more competent to de-

cide it or that more or clearer evidence will be pro-
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duced on one side or the other. And with this view,

it is your duty to decide the case, if you can con-

scientiously do so.

In order to make a decision more practicable

the law imposes the burden of proof on one party

or the other in all cases. In the present case the

burden of proof is upon the Government to es-

tablish every part of it beyond reasonable doubt.

If in any part of it you are left in doubt, the de-

fendant is entitled to the benefit of the doubt and

must be acquitted. But, in conferring together you

ought to pay proper respect to each other's opinion

and listen with a disposition to be convinced of each

other's arguments. On the one hand, if there is a

juror member of your panel not standing for a con-

viction, a dissenting juror, he should consider

whether the doubt in his own mind is a reasonable

one, or one which makes no impression upon so

many men equally as intelligent as himself and

who have heard the same evidence, with the same

intention, with an equal desire to arrive at the

truth, and imder the sanctity of the same oath. On
the other hand, if there is a majority for acquittal,

the minority ought seriously to ask themselves

whether they have any [109] reason and ought

not to doubt the correctness of a judgment which is

not concurred in by most of those with whom they

are associated, but to contrast the weight and suffi-

ciency of that evidence which fails to carry convic-

tion to the minds of their fellow jurors.

You may find the defendant guilty on one count

and not guilty on the other, or guilty on both
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counts, or not guilty on both counts. In other

words, each count should have j^our separate con-

sideration; and you may reach the same verdicts as

to each.

In order to arrive at a verdict the jury must be

unanimous. A majority is not sufficient in the fed-

eral courts. Twelve must concur in the verdict.

Are there any exceptions, Gentlemen?

(No response.)

The Clerk has prepared merely for your conve-

nience one or more forms of verdict which will be

submitted to you. The form of verdict submitted

by the Clerk is as follows: after the title of the

court and cause,—"We the jury find Sigvard B.

Johnson, the defendant at bar ,—blank—on the first

comit,—blank—on the second count," with a place

for the signature of your foreman. Of course,

whatever your verdict is you will have your fore-

man insert in the blank space the necessary words,

in the form of verdict.

You may now retire.

(The jury retired at 11:30 o'clock A. M. , return-

ing at 2:30 o'clock P. M. with a verdict of guilty

on the first and second counts, reconmiending that

extreme leniency be granted the defendant. The

jury was then excused and retired from the court-

room. [110]

EXCEPTION No. 12.

Thereupon counsel for defendant moved the

Court for a new trial, upon all statutory grounds,

which motion was denied, and the defendant duly
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noted an exception to the order of the Court deny-

ing said motion.

EXCEPTION No. 13.

Counsel also moved the Court in arrest of judg-

ment, on the ground that said defendant had been

placed twice in jeopardy, as set forth in his plea

of former conviction and jeopardy on file herein,

which motion was denied, and said defendant then

and there duly noted an exception to the order of

the Court denying his said motion in arrest of judg-

ment.

Thereupon the Court made its judgment and sen-

tenced said defendant, on April 24, 1929, to two

years imprisonment in the Federal Penitentiary,

on each count, and to pay a fine of One Hundred

Dollars ($100.00), said judgments of imprisonment

to run concurrently; as more fully appears by the

judgment entered herein, to which special reference

is hereby made as the same is made a part hereof.

The above and foregoing contains all the evidence

of any and every character given, and all the pro-

ceedings had upon the entire trial of the above-

entitled cause; and all the proceedings had upon

the motion of the defendant for new trial hereof

and for arrest of judgment ; and all of the proceed-

ings had relating to the judgment and sentence

pronounced and imposed upon said defendant

herein.

AND NOW, within the time allowed by law and

rules and orders of this Court, duly and regularly

made in this behalf, the said defendant hereby pro-

poses the above and foregoing as and for his bill
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of exceptions upon appeal herein to the Circuit

[112] Court of Appeals in and for the Ninth Cir-

cuit, and prays that the same be settled, allowed,

signed and authenticated by this Court as in proper

form and as conforming to the truth and as the

true bill of exceptions herein, and that it be made

a part of the record in the cause.

Dated at San Francisco, California, this day

of , 1929.

GOLDMAN and NYE and

REED M. CLARKE,
ROBT. B. McMillan,

Attorneys for Said Defendant. [113]

[Title of Court and Cause.]

NOTICE OF PRESENTATION OF BILL OF
EXCEPTIONS.

To GEORGE J. HATFIELD, Esq., United States

Attorney in and for the Northern District of

California, as Attorney for the Above-named

Plaintiff:

YOU WILL PLEASE TAKE NOTICE that the

foregoing bill of exceptions constitutes and is the

proposed bill of exceptions of the above-named de-

fendant, and is hereby tendered as such; and the

said defendant will apply to the above-entitled court

to have the same allowed, signed and sealed by said

court as the bill of exceptions herein, pursuant to
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the statute in such case made and provided, and the

rules of said court.

GOLDMAN and NYE and

EEED M. CLARKE,
EOBT. B. McMillan,

Attorneys for Said Defendant.

May 4, 1929. [114]

[Title of Court and Cause.]

STIPULATION RE BILL OF EXCEPTIONS.

IT IS HEREBY STIPULATED AND
AGREED by and between the respective parties

hereto that the foregoing bill of exceptions on be-

half of the above-named defendant Sigvard B.

Johnsen upon appeal herein to the Circuit Court of

Appeals in and for the Ninth Circuit, has been duly

presented within the time allowed by law and the

rules and orders of this court, duly and regularly

made in this behalf, and the same is in proper form

and conforms to the truth, and that it may be set-

tled, allowed, signed and authenticated by this court

as the true bill of exceptions herein, on behalf of

said defendant, and that it may be made a part

of the record in this cause.
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Dated at San Francisco, California, May 14, 1929.

GOLDIMAN & NYE and

REED M. CLARKE,
R. B. McMillan,

Attorneys for Defendant.

GEO. J. HATFIELD,
United States Attorney,

By ESTHER B. PHILLIPS,
Assistant U. S. Attorney. [115]

[Title of Court and Cause.]

ORDER SETTLING, ALLOWING, SIGNING
AND AUTHENTICATING BILL OF
EXCEPTIONS AND MAKING THE SAME
PART OF THE RECORD.

The foregoing bill of exceptions, duly proposed

by the said defendant Sigvard B. Johnsen, and

duly agreed upon by the respective parties hereto,

having been duly presented to the Court within

the time allowed and required by law and by the

rules and orders of this court, duly and regularly

made in that behalf, is hereby settled, allowed,

signed and authenticated as in proper form and as

conforming to the truth and as the true bill of ex-

ceptions herein, and is hereby made a part of the

record in this cause.

Dated, May 24, 1929.

A. F. ST. SURE,
United States District Judge.

Filed May 24, 1929. [116]
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[Title of Court and Cause.]

NOTICE OF APPEAL.

To THE UNITED STATES OF AMERICA, Ap-

pellee, and GEORGE J. HATFIELD, Esq.,

United States Attorney in and for the Northern

District of California, as Attorney for Said

Appellee

:

YOU, AND EACH OF YOU, WILL PLEASE
TAKE NOTICE that the above-named defendant,

Sigvard B. Johnsen, hereby appeals to the

United States Circuit Court of Appeals in and for

the Ninth Circuit, from the judgment made and

entered in said cause against said defendant on

the 24th day of April, 1929, and that the certified

transcript of record will be filed in the said United

States Circuit Court of Appeals within the time

and as provided by law.

Dated: May 4, 1929.

GOLDMAN and NYE and

REED M. CLARKE,
ROBT. B. McMillan,

Attorneys for Defendant.

Filed May 4, 1929. [117]



146 Sigvard B. Johnsen vs.

[Title of Court and Cause.]

PETITION FOR APPEAL AND SUPERSE-
DEAS.

Comes now the above-named defendant Sigvard

B. Johnsen, through his attorneys, Messrs. Gold-

man & Nye and Reed M. Clarke, and R. B. McMil-

lan, and feeling himself aggrieved by the judgment

of this Court made and entered April 24th, 1929, in

the above-entitled cause, wherein and whereby said

defendant was and is sentenced to be imprisoned

and to pay certain fines as set forth in the judgment

made and entered by the Court in said cause, to

which judgment reference is hereby made for

greater particularity, your petitioner says that he

is advised by his counsel and therefore avers, that

there was and is manifest error in the record and

proceedings had in said cause, and in the making,

rendition and entry of said judgment and sentence,

to the injury and damage of your petitioner, all of

which errors may be fully made to appear by an

examination of the assignment of errors and the

bill of exceptions filed herein and presented here-

with.

And hereby petitions this Honorable Court for

an appeal herein to the United States Circuit Court

of Appeals in and for the Ninth Circuit, and that

a full, true and correct transcript of the record and

proceedings in said cause be transmitted by the

Clerk of this court to the Clerk of the United States

Circuit Court of Appeals ; and that during the pen-
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dency of this appeal all proceedings had by this

Court be suspended, stayed and superseded, and that

during the pendency [118] of said appeal the

said defendant be admitted to bail in such sum as

to this Court seems meet and proper.

Dated: May 4, 1929.

GOLDMAN and NYE and

REED M. CLARKE,
ROBT. B. McMillan,

Attorneys for Said Defendant.

Filed May 4, 1929. [119]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Sigvard B. Johnsen, defendant in the above-en-

titled cause, and plaintiff on appeal herein, having

petitioned for an order from said Court permitting

him to appeal to the United States Circuit Court of

Appeals in and for the Ninth Circuit, from the

judgment and sentence entered in the above-entitled

cause against him, and said defendant having duly

given notice of appeal as provided by law, now
makes and files with his said petition for appeal the

following assignment of errors herein, upon which

he will apply for a reversal of said judgment and

sentence, upon appeal, and which said errors, and

each of them, are to the great detriment, injury and

prejudice of said defendant, and in violation of the

rights conferred upon him by law ; and said defend-
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ant says that in the record and proceedings in the

above-entitled cause, upon the hearing and determi-

nation thereof, in the Southern Division of the

United States District Court for the Northern Dis-

trict of California, there is manifest error in this,

to wit: [120]

I.

The Court erred in sustaining the demurrer of

the United States to the "Plea of Former Convic-

tion and Former Jeopardy," filed by said defend-

ant herein.

11.

The Court erred, to the prejudice of said defend-

ant, in denying the motion of said defendant to in-

struct the jury to return a verdict of Not Guilty

and to deny the admission of any testimony in the

case by reason of the plea of said defendant of

former conviction and former jeopardy, as more

fully appears as follows:

"Miss PHILLIPS.—Q. What is your business,

Mr. Morris?

Mr. CLARKE.—Just a moment. May I inter-

rupt at this time? May it please the Court, we ob-

ject to any testimony being given on the part of

the Government, and we ask that this jury at this

time be directed to return a verdict of not guilty,

upon the ground that this defendant is now twice

placed in jeopardy for the same offense, having been

tried by a duly constituted court-martial, a general

court convened at the California Division, United

States Coast Guard, San Francisco, California,
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which case was tried on or about April 3, 1928, and
we offer at this time in evidence a carbon copy of

the proceedings of that court-martial—pardon me,

thanks to Mr. Hatfield, I have a certified copy,

which we now offer in evidence, of the proceedings

of that court, showing an arraignment, and showing
a plea of guilty to certain specifications, showing
further that a sentence was imposed by this Court,

and the sentence duly served. We offer this in

evidence at this time, and make the motion that I

have just outlined.

Mr. HATFIELD.—No objection to the admission

of the [121] certified copy, your Honor.

The COURT.—Very well, let it be admitted in

evidence. The motions are denied.

(The document was marked Defendant's Exhibit
'A.')

(Said document is before the Circuit Court of

Appeals on stipulation and order of Court.)

Mr. CLARKE.—May we reserve an exception to

your Honor's ruling? I imagine both the motion
for the instructed verdict and the motion as to

the introduction of the evidence are denied?

The COURT.—Both are denied, and an excep-

tion may be reserved."'

III.

The Court erred in admitting in evidence certain

testimony over the objection of said defendant, as

will more fully appear as follows:

^'Miss PHILLIPS.—Q. Mr. Gagan, what is your
business ?
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A. Court reporter.

Q. Did you report the trial of tlie United States

vs. John V. Lloyd, No. 16,647?

Mr. CLARKE.—Perhaps I can again shorten

the matter. We will stipulate that this gentleman

was the court reporter, that he need not produce

his original notes, and we will stipulate—I think

you have a transcript

—

Miss PHILLIPS.—Yes.
Mr. CLARKE.—We will stipulate that it is a

true and correct transcript of the testimony taken

at that time.

The COURT.—Very well.

Miss PHILLIPS.—Thank you very much, Mr.

Clarke.

The COURT.—Let it be admitted in evidence

and deemed read in evidence. [122]

Miss PHILLIPS.—I think it might be well to

read at this time the particular part of the testi-

mony charged, and then we can proceed.

The COURT.—You may.

Miss PHILLIPS.—Here is a copy of the first

testimony. This is in the cross-examination by the

defense counsel. This is testimony given on Feb-

ruary 29

:

'Mr. FAULKNER.—Q. Was there any

other means, other than a hearing on the lights

on the Southeast Farallone, by which you

could have determined your exact position at

the time you sighted the "Coal Harbor'"?

A. No.
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Q. Why couldn't you have gotten radio bear-

ings at that time?

A. I had no radio compass.

Q. You did not? A. No.

Q. Had you ever received radio bearings

on the "Cahokia"? A. I had.

Q. Had you received radio bearings on the

''Cahokia" within two days of the time you

seized the "Coal Harbor'"?

A. I don't remember.

Q. Did you not receive a radio compass

bearing on the 15th of February, when you were

out here near the "Malahat"?

A. I don't remember.

Q. Will the log refresh your recollection?

A. No.

Q. Well, if it is in the log, does it mean that

it happened? Did you get any radiograms on

the 17th of February?

A. I did get radiograms.

Q. When did you get them?

A. On the way in with the ''Coal Harbor."

Q. What time did you first receive a radio-

gram? A. I don't remember. [123]

Q. Do you have to have a radio compass to

get a bearing? A. Not necessarily.

Q. Then you could have gotten your bearing

from a radio station without a radio compass,

could you not? A. I could.

Q. But you didn't do it?

A. No, it was not thought of.

Q. You didn't think of it? A. No.'
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The last two questions and answers are the par-

ticular ones charged in the first count.

As to the second count, this is on recross-exami-

nation, after certain admissions were made in court

by the United States Attorney, of which there will

be proof later:

'Mr. FAULKNER.—Q. What was the time

you pick for the first radio bearing?

A. I only asked for one radio bearing, and

that was shortly after I came alongside the

"Coal Harbor," after putting Mr. Kipste

aboard, w^hich was shortly after 6:30.

Q. How many radio bearings did you get"?

A. I only got that one radio bearing, which

came from three points, evidently.

Q. You got two sets of radio bearings, didn't

you? A. Not to my knowledge.

Q. Didn't you get one at 7:20 and one at

6:30? A. I got only one.'

That is what is charged in the second count.

I offer at this time in evidence a certified copy

of the indictment, and the plea to the jurisdiction,

as showing the materiality of the testimony which

has just been read.

Mr. CLARKE.—Just a moment, we have no ob-

jection to the introduction of that, but, of course,

we will not stipulate that those portions of the

testimony are material. [124]

Miss PHILLIPS.—Certainly, we understand

that, but you will stipulate that the testimony was

given, but you are not stipulating to the materiality

of it.
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Mr. CLARKE.—Correct.

Miss PHILLIPS.—I am offering this under that

stipulation.

Mr. CLARKE.—No objection to that, but we are

not stipulating as to the materiality.

Miss PHILLIPS.—That is understood.

(The document was marked U. S. Exhibit 1.)

Mr. HATFIELD.—The Government's answer to

the plea is not there.

Miss PHILLIPS.—The original record is on file.

Mr. HATFIELD.—At this time we will offer in

evidence the answer of the Government to the plea

of jurisdiction.

Mr. CLARKE.—We have no objection to its

offer, may it please the Court, except that we ob-

ject to its materiality, and may we at this time make
our objection clear? It is our contention that the

radio bearings which have been mentioned were

so unreliable that they could not have determined

jurisdiction; we expect to establish that by the Gov-

ernment, or by a portion of the Government's own

testimony taken in this case, in which the transcript

is offered; therefore, we cannot see where the fact

as to whether Mr. Johnson had received radio bear-

ings, or had not received radio bearings is material

as bearing on the issue of jurisdiction. There is

no evidence, may it please the Court, so far as I

know, in this transcript of this former case, that is,

so far as I know, because I have not i^ i it all, that

Boatswain Johnson plotted the radio m^arings. As

a matter of fact, a portion of the testimony which

I have read, and which was available to me, seems
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to me to indicate quite the contrary, that the radio

bearing was received so late, and he so testified,

that it was absolutely useless, and was thrown

[125] overboard. And when it was plotted by one

of the Government's witnesses it was found that the

ship, according to those radio bearings, could be

anywhere from 10 to 35 or 45 miles at sea ; in other

words, there was a discrepancy there of some 25

or 35 miles, I am not positive which the figure was.

Therefore, we object to the introduction, on the

ground that it does not tend to prove the falsifica-

tion of any material portion of the Government's

case.

The COURT.—You want a ruling on that, of

course ?

Mr. CLARKE.—Yes.
The COURT.—The objection is overruled and an

exception noted.

Mr. CLARKE—May we reser^^e an exception?

The COURT.—Yes."
lY.

That during the trial of said case, the attorney

for plaintiff was guilty of misconduct that was

gravely prejudicial to said defendant, said miscon-

duct appearing as follows:

"Q. Do you remember having in the statement

to me, made in reference to this case, told me that

you suggested to him getting a third set of bear-

ings, and he told you they were no good?

A. Yes.

Q. You told me that, didn't you? A. Yes.

Q. Made the statement? A. Yes.
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Q. Is that statement correct or incorrect?

A. That statement is correct.

Q. Now, which is the truth: Did he ask you to

get a third set of bearings, or didn't he ask you?

A. Just part of that statement is correct.

Mr. CLARKE.—Again we renew our objection,

and assign as misconduct the attitude of the United

States Attorne}' in producing a Government wit-

ness here and attempting to impeach him without

a [126] sufficient or proper foundation being

laid, and we object to the question as an attempt to

impeach his own witness.

Mr. HATFIELD.—I withdraw the last question.

The COURT.—The objection is overruled. It

seems to me, from the statement of this witness, that

he is an unwilling witness ; his attitude on the stand

and the statements from his own lips show that he is

an unwilling witness.

Mr. CLARKE.—But may it please the Court, I

was going to say if counsel makes the statement

that he is an unwilling witness and desires to im-

peach him, we suggest that a proper and sufficient

foundation be laid.

The COURT.—Is there any objection that I have

not ruled on?

Mr. HATFIELD.—I have withdrawn that ques-

tion.
'

'

(The foregoing assignment is assigned as error

for consideration, at the option of the Court, under

Rule 24, Subdivision 4 thereof ; that such procedure

was and is contrarv to the law made plain in Kuhn
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et al. vs. U. 8., 24 Fed. (2(1) 910; and SulUvan vs.

U. S., 28 Fed. (2d) 117.)

y.

The Court erred in admitting in evidence certain

testimony over the objection of said defendant, as

will more fully appear as follows:

"Q. And you are familiar with the rules as they

existed at that time ? A. Yes.

Q. I will show you this

—

Mr. CLARKE.—May I see that, Mr. Hatfield?

Mr. HATFIELD.—This is a certified copy. Any
objection to this?

Mr. CLARKE.—No objection. [127]

Mr. HATFIELD.—I offer in evidence, your

Honor, a certified copy of the rules and regulations

of the Coast Guard, especially that portion of them

relative to the radio log, being sections 1480 to 1486,

inclusive.

Mr. CLARKE.—We have no objection to the

introduction of this copy, except that we object to its

materiality on the same grounds as heretofore

stated.

The COURT.—Overruled, and an exception.

Mr. CLARKE.—We reser\'e an ^^xception.

Mr. HATFIELD.—Q. You have seen these rules

and regulations before, haven't you?

A. Yes.

Q. You are familiar with these, are you?

A. Yes.

Q. And were familiar with them at that time, were

you? A. Yes.



United States of America. 157

Q. And know that these were the rules and regu-

lations ? A. Yes.

Q. Did you keep a radio log on board the 'Ca-

hokia"? A. Yes.

(The document was marked U. S. Exhibit 2.)"

VI.

That during the trial of said ease the attorney

for plaintiff was guilty of misconduct that was

gravely prejudicial to said defendant, said miscon-

duct appearing as follows

:

*'Q. In all your experience as a radio operator,

did you ever fail to enter any message that you have

received, other than those two sets of bearings *?

A. No.

Mr. CLARKE.—Just a moment. I want to pre-

serve our rights in the record. We again object to

the question as leading, and cross-examination of his

owTi witness, likewise an attempt to impeach his own

witness, and assign the same as misconduct, and

object to it on those grounds.

The COURT.—Objection overruled. Let it be

understood that the objection came before the an-

swer, and an exception. [128]

Mr. CLARKE.—And an exception may be re-

served ?

The COURT.—Yes.
Mr. HATFIELD.—Q. You were familiar with

rule 1486 of the Coast Guard, requiring an entry to

be made in the radio log of the fact of the receipt

or transmission of each message from or to what

ship or station received or sent, and the serial



158 Sigvard B. Johnsen vs.

number of each message sent—you were familiar

with that rule at that time, weren't you? A. Yes.

Q. And the fact that you failed to make that entry

in that log on that day was because you were in the

habit of making it up at the end of the month: Is

that correct ? A. On that vessel, yes.

Q. On that vessel? A. Yes.

Q. Now, did you make up the radio log at the end

of the month ? A. Yes.

Q. Did you put those messages in there ?

A. No.

Q. Why didn't you?

A. I didn't have my copies.

Q. The copies had been given to Boatswain John-

son: Is that correct ? A. Yes."

(The foregoing assignment is assigned as error

for consideration, at the option of the Court, under

Eule 24, Subdivision 4 thereof ; that such procedure

was and is contrary to the law made plain in Kuhn
et al., vs. U. S., 24 Fed. (2d) 910; and Sullivan vs.

U. S., 28 Fed. (2d) 147.)

VII.

The Court erred in admitting in evidence certain

testimony over the objection of said defendant, and

the attorney for plaintiff was guilty of misconduct

that was gravely prejudicial to said defendant, as

will more fully appear as follows : [129]

"Q. And at that time you were asked this ques-

tion:

'Q. Did you ask for and receive radio bear-
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ings on that date?' and you answered 'Yes, sir,

two separate sets.'

Is that true ?

A. Yes.

Q. And at that time were you asked this question

:

'Q. When did you receive the first set?' and

you answered, 'Just before making our lines

fast to the "Coal Harbor.' "

A. Possibly. That is not at variance with my
previous testimony.

Q. I am not asking you whether it is at variance.

That is your signature down there, isn't it?

A. Yes.

Q. Did you make that statement, or not?

A. Yes.

Q. Now, make any explanation you want to.

Mr. HATFIELD.—Q. I am going to ask you if

you were asked this question

:

'Q. At whose request did you ask for the first

set of bearings?' and you answered 'Mr. John-

son.'

"Q. What did he tell you?

A. He told me to call up the compass station

and get some bearings.

Q. You got some bearings? A. Yes, sir.*

Q. Were those questions asked you, and those

answers given by you? A. Yes.

Q. 'What did you do with those bearings?

A. Gave them to Mr. Johnson.'

Were you asked that question, and did you give

that answer? A. Yes.

'Q. What did he say?
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A. After plotting them he told me they were

not satisfactory.

'

Did you make that answer at that time?

A. Yes. That does not mean that he plotted them

immediately.

Q. 'Q. Did you see him plot them?

A. Yes, sir."

You made that statement on that date, didn't you?

A. Yes. That statement may be inaccurate. I

may have thought he was [130] plotting them,

but I did not know what he was plotting.

Q. You were the first person in that interview to

mention the idea of anybody plotting them, weren't

you?

A. Yes. You asked what he did with them.

Q. And you said that he plotted them ?

A. And I assumed that he plotted them, certainly.

Q. You saw him working with the ruler on a plat ?

A. On one of these sets, yes.

Q. After you had handed him the message and

when he had the message in front of him, you saw

him, did you ? A. Yes.

Q. All right, I am going to ask you whether you

were not asked these questions and did not give these

answers

:

'Q. Who plotted the bearings?

A. Mr. Johnson.

Q. Did you see him plot them ? A. Yes.

'

Were you asked those questions, and did you give

those answers ? A. Yes.
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Q. 'Q. Did you know whether it made a tri-

angle, or whether it made a dot?

A. It made a triangle, so far as I remember/

You made that answer I A. Yes.

Q. You remember seeing that triangle on that

plat, don't you? A. Yes.

Mr. CLARKE.—If your Honor please, of course

it is understood that our objection has gone to this

whole line of testimony, that it is an attempt to

impeach his own witness, and for that reason wholly

immaterial, irrelevant, and incompetent.

The COURT.—Your objection comes too late,

but I will allow it, and you may have an exception.

Mr. CLARKE.—ThanA; your Honor. I reserve an

exception."

(The foregoing assignment is assigned as error

for consideration, at the option of the Court, under

Rule 24, [131] Subdivision 4 thereof; that such

procedure was and is contrary to the law made plain

in Kuhn et al. vs. U. S., 24 Fed. (2d) 910; and

Sullivan vs. U. S., 28 Fed. (2d) 147.)

VIII.

The Court erred, to the prejudice of said defend-

ant, in admitting in evidence certain testimony over

the objection of said defendant, as will more fully

appear as follows

:

"I am a radio operator. United States Navy, and

have been such about 7 years. On the 17th of Feb-

ruary, 1925, I was stationed at Point Montara, Cali-

fornia.
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Q. I will show you—your Honor, I offer these

books in evidence. They were not marked when

Commander Chadwick testified, because we agreed

that we would substitute copies later on. I under-

stand that they are in evidence?

The COURT.—Do you wish them in evidence?

Mr. HATFIELD.—Yes.
The COURT.—You are going to withdraw them

right away, aren't you?

Mr. HATFIELD.—Not until copies are made.

The COURT.—You want those in evidence?

Mr. HATFIELD.—I want those in evidence.

Mr. CLARKE.—May we make our usual objec-

tion, that they are immaterial, irrelevant, and in-

competent, tend to prove no issues in this case in

that the bearings that they seek to determine are of

no materiality in the matter.

The COURT.—Overruled. Exception.

Mr. CLARKE.—May we reserve an exception?

The COURT.—Let them be marked.

(U. S. Exhibit 4.)" [132]

IX.

The Court erred, to the prejudice of said defend-

.ant, in admitting in evidence certain testimony over

the objection of said defendant, as will more fully

appear as follows:

"Q. Will you just tell what that conversation

was that you had with him at that time?

Mr. CLARKE.—Just a moment, your Honor, we

object to that question as wholly immaterial, irrele-

vant, and incompetent, tending neither to prove or



ZTnited States of America. 163

disprove any issue in this case. I call your Honor's

attention to the fact, in this regard, that this de-

fendant is charged with making certain statements

upon the witness which are untrue; whether or

not he had a conversation with the witness on the

stand concerning those statements before or after

they were made, we take it is entirely outside the

issues of this case.

The COURT.—If it was before, I think that is

so, is it not, Mr. Hatfield?

Mr. HATFIELD.—No, I think it goes to the

question of the wilfulness of the statements made
by Mr. Johnson. In that case, your Honor, Mr.

Johnson took the stand and testified in the first

instance that he had had no radio bearings, and he

had received no radio bearings, and subsequently he

took the stand and testified that he had received

no bearings, and subsequently he took the stand and
testified that he had received a set of radio bear-

ings, but only one set. Now, the question of the

intent with which he made those declaration, I

think, is a question of materiality.

The COURT.—I think that is right.

Mr. HATFIELD.—It goes to the question of in-

tent. That is the purpose of the question.

Mr. CLARKE.—Would you mind, Mr. District

Attorney, asking [133] the witness, regardless of

the date that this conversation took place, in what
stage of the proceedings in the trial of the defend-

ant?

Mr. HATFIELD.—Q. What stage in the pro-

ceedings of the trial was it. Captain Howell?
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A. It was in the preparation of the trial.

Q. Mr. Sheets, and Mr. Naus, and yourself, were

down there consulting with Mr. Johnson about the

preparation of that trial : Isn 't that true ?

A. Yes.

The COURT.—The objection is overruled and

an exception.

Mr. CLARKE.— Without questioning your

Honor's ruling, for the purpose of the record, may
we, in view of your Honor's remark a moment ago,

call attention to the fact that the gentleman on the

stand has testified that this conversation took place

prior to the trial.

The COURT.—Yes, just before the trial.

Mr. CLARKE.—For that reason, we renew our

objection, upon the same grounds, and may an

exception be reserved, your Honor?

The COURT.—Yes.
Mr. HATFIELD.—Q. All right. Captain, relate

that conversation.

A. I asked Mr. Johnson, if he had received radio

bearings, and he said that he had no radio compass,

and hence had received no bearings. I asked him

if he were a fool, or thought I was, as it was not

necessary to have a radio compass in order to get

bearings. He replied that he forgot to ask for

one, he never thought of it.

The COURT.—Q. Ask for what?

A. For a radio bearing.

Mr. HATFIELD.—Q. When did you have the

next conversation ? Is that all of that conversation ?



United States of America. 165

A. With reference to that radio bearing, yes.

[134]

Q. When did you have the next conversation with

him relative to radio bearings ?

The COURT.—It is understood that your ob-

jection goes to all of this testimony.

Mr. CLARKE.—May it be so understood, and

may our exception be reserved, as I presume your

Honor's ruling will be the same?

The COURT.—Yes.
A. It was during the course of the trial on March

6, 1928.

A. It was in the witness-room, outside of the

courtroom.

Q. Who was present?

A. Mr, Johnson and myself.

Q. Will you just tell us what the conversation

was?

A. About ten minutes before the court was con-

vened, Mr. Naus informed me that Mr. Johnson

—

Mr. CLARKE.—Just a moment; may it please

the Court we certainly object to any testimony be-

tween Mr. Naus and the witness.

Mr. HATFIELD.—Q. Do not tell your conversa-

tion with Mr. Naus, but tell your conversation with

Boatswain Johnson.

A. I went into the witness-room, and Mr. John-

son was there, and I said, 'You have denied that you

took any radio bearings, and it is now reported

that the proof that you did take radio bearings is

in the possession of the defense.' He said, *I did

not take any radio bearings.' So I suggested that
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he come through with any information he had on

that subject, and he said he had asked for one radio

bearing.

Q. And had received it?

A. And had received it.

Ql Is that all of that conversation?

A. I said, 'The defense claims that you asked

for two radio bearings, and received them,' and he

said, 'No.'

Q. Then what did you do, what did you say to

him?

A. I said, 'You probably have ruined the case,

and I will have to report [135] this to the United

States Attorney.'

Q. Then did you have any other conversation with

him, or was there any other conversation had with

him in your presence?

A. When I reported the confession of Mr. John-

son to you, there was conversation in my presence

in your office.

Q. Who was present?

A. Mr. Johnson, yourself, and myself.

Q. How long was that after the previous conversa-

tion? A. Within five minutes.

Q. All right, what was that conversation?

Mr. CLARKE.—It is understood that our ob-

jection goes to all of this, the same ruling and ex-

ception reserved?

The COURT.—Yes. Read the question.

(Last question repeated by the reporter.)

A. It was, in effect, the same as the one which

Mr. Johnson had with me in the witness-room ; he
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admitted that he had asked for and received a radio

bearing.

Mr. HATFIELD.—Q. Did you ever have any

other conversation with him, Captain"? You heard

him testify at the time of the trial a few minutes

later ?

A. Yes.

Q. That was in the course of the testimony that

has heretofore been given?"

X.

The Court erred, to the prejudice of said defend-

ant, in admitting in evidence certain testimony over

the objection of said defendant, as will more fully

appear as follows:

"Q. At any of those times did you ask him about

radio bearings'?

Mr. CLARKE.—Just a moment, I will object to

any testimony or any conversation that Mr. Naus
may have had with this defendant as being wholly

immaterial, irrelevant, and incompetent, upon the

same grounds urged in my objection to the [136]

testimony of the last witness, your Honor.

The COURT.—Yes, the objection will be over-

ruled.

Mr. CLARKE.—And an exception may be re-

served ?

The COURT.—Yes.
A. I had to do with at least two conversations

with Mr. Johnson about radio bearings ; I had one

and listened in on the other one; the first one I
heard.
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Q. When was the first one?

A. The first time I ever heard radio bearings

mentioned was on the day that Captain Howell

arrived to assist Mr. Sheets and myself in the

preparation of the case.

Mr. CLARKE.—Without the necessity of my
interrupting, may it be understood that my objec-

tion goes to this entire line of testimony, and the

same ruling and exception reserved as to each ques-

tion?

The COURT.—Yes.
Mr. HATFIELD.—Q. That was a conversation

that was related by Captain Howell ?

A. Yes, substantially as related by him, so far as

my recollection goes; Johnson denied at that time

having asked for any radio bearings, or received

any.

Q. When was the next conversation you had with

him?

A. On the morning of March 6, 1928, at approxi-

mately ten minutes before court opened, at ten

o'clock.

Q. Who was present?

A. A Mr. Sheets, Mr. Johnson, and myself, and

I think that was all; in fact, I am quite sure.

Q. Mr. Sheets, you say? A. Yes, Mr. Sheets.

Q. And yourself? A. Yes.

Q. What was the conversation that you had ?

A. That conversation by the way, was in that

room which we used for preparation down on the

second floor, where Commissioner Fisk is now hold-

ing his office.
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Q. What was that conversation?

A. At that time I said to [137] Johnson in

substance that rumors had come to us late the af-

ternoon before that he had in fact received radio

bearings, and that he had already testified that he

had not received or asked for any, and that I

wanted to know what the truth was, had he asked

for any, or had he received any, and he said posi-

tively that he had not received any, or asked for

any. That was not any more than fifteen minutes

before we subsequently that morning put him on

the stand, and he admitted having received one set

of bearings.

Q, Have you had any conversation with him with

reference to the matter since that time? A. One.

Q. Where was that ?

A. The only time that I can recall having seen

Johnson, that is subsequently, the first time I recall

having seen him, it was on the day of the Coast

Guard hearing—^in the testimony this morning that

was fixed as April 3, 1928, and I assume that was
the approximate date—I was subpoenaed there as

a witness, and there was some recess taken in the

course of the morning, and Johnson was out in the

hall, and I was out in the hall waiting for the Court
to reconvene. Lieutenant Austin and two or three

others, we were just a little crowd, smoking, and
Johnson came up to me, and I have forgotten how
it started

—

Mr. CLARKE.—May it please the Court, we
certainly object to any conversation held as late
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as April, 1928, as having no bearing whatsoever

upon the issues in the case.

Mr. HATFIELD.—It is an admission by the de-

fendant.

The COURT.—Overruled.
Mr. CLARKE.—^Let me make the further objec-

tion, for the sake of the record, that it is an at-

tempt, if counsel is introducing this for the pur-

pose of showing an admission, an extrajudicial

statement of this defendant prior to the proof of all

of the elements of the corpus delicti, and I make

that statement in this [138] record, that it has

not as yet been shown that the radio bearing is a

material or was a material issue in the case in which

this defendant is alleged to have made the false

statement regarding the same.

The COURT.—Overruled.
Mr. CLARKE.—May we note an exception ?

A. Johnson walked up to me and made some

comment in substance something like this, that this

seemed to be a pretty bad mess he was in, and I

said, 'Yes, Johnson, it is,' and I said, 'I have never

been able to see why in the devil you did it, ' and he

said, 'I will tell you why I did it,' he said, 'It was
so long after 1925 that I thought the Navy records

were destroyed, and I thought no one would find

it out,' and I walked away from him."

XL
The Court erred, to the prejudice of the defend-

ant, in denying his motion made at the conclusion
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of the Government's case in chief for an instructed

verdict of not guilty. Said motion was as follows:

''Mr. CLARKE.—At this time, may it please the

Court, we ask that the jury be instructed to return

a verdict of not guilty in favor of this defendant

upon the following grounds:

First, we renew the motion heretofore ruled on

by your Honor, namely, the plea of once in jeop-

ardy. We submit at this time the record of the

court-martial. If your Honor desires authorities,

we will gladly submit those, although your Honor
has already ruled upon that.

We also, may it please the Court, move for an

instructed verdict of not guilty upon the ground

that the Government has failed to prove, first, that

the statements attributed to having been made by

Mr. Johnson on the stand as being [139] untrue

were not material to the issues involved in that case.

In this respect, we particularly caU your Honor's

attention to the testimony of the witness who has

just testified, Mr. Naus, who testified at the court-

martial, and who reiterated here that even though

Mr. Johnson had stated that he had testified that he

had received radio bearings, that that would not

have a:ffected the Government's case, he would have

gone right ahead, straight ahead and prosecuted it.

We submit, may it please the Court, that there is

no direct testimony here showing that these state-

ments attributed to this defendant were material to

the issues there involved. There is no testimony

here of motive. There are no facts adduced here
by which motive could be possibly, to my mind at
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least, inferred, and I submit, may it please the

Court, that in passing upon the question whether

there has been any wilful violation, which is a mat-

ter of law, I take it at this stage of the proceedings

your Honor must have some facts before you

wherein you can infer a motive, wherein you can

infer that this was done wilfully and knowingly.

As a matter of fact, the testimony, apparently,

shows that Mr. Johnson—I am referring now to

testimony of the young man, I do not recall his

name, the radioman, who was on the stand this

morning, that Johnson, although requesting radio

bearings, said when they w^ere received that they

were worthless, and that they were not used, and

there is no testimony that they were ever plotted.

Coupling that with the testimony of the navigation

expert who was on this morning, who placed them

in these large triangles, coupling that, again, with

the testimony given by these various gentlemen who
heard this conversation, and Johnson's testimony

that he did not use them because they came too late,

and they were, therefore, useless, I submit [140]

if that testimony had been given in the case, cer-

tainly the Court would be justified, and certainly

the jury would be justified and probably the dis-

trict attorney justified in disregarding that portion

of the testimony as having no bearing whatsoever

on the position of the ship, and they would be com-

pelled, as Mr. Naus says, to rely particularly upon

the position of the ship as believed by Mr. Johnson

to be correct, when calculated by dead reckoning.

We submit to your Honor at this stage of the pro-
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ceedings that it conclusively follows that we are

entitled to an instructed verdict at your Honor's

hands, instructing this jury at this time to return

a verdict of not guilty.

The COURT.—I will reserve my ruling. We
will take a recess now of ten minutes.

(After recess.)

The COURT.—Let the motion made by Mr.

Clarke be denied, and an exception noted.

-Mr. CLARKE.—We reserve an exception."

XII.

The Court erred, to the prejudice of the defend-

ant, in denying his motion for a new trial, made

upon all statutory grounds.

XIII.

The Court erred, to the prejudice of the defend-

ant, in denying his motion made in arrest of judg-

ment, on the ground that he had been placed twice

in jeopardy, as set forth in his Plea of Former

Conviction and Jeopardy on file herein.

Dated, at San Francisco, California, May 4th,

1929.

GOLDMAN and NYE and

REED M. CLARKE,
ROBT. B. McMillan,

Attorneys for Said Defendant. [141]

Filed May 4, 1929. [142]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL, SUPER-
SEDEAS AND BONDS.

Upon motion of Messrs. Goldman & Nye and

Reed M. Clarke, and R. B. McMillan, attorneys for

the above-named defendant, and it satisfactorily

appearing that said defendant has this day duly

filed his notice of appeal to the United States Cir-

cuit Court of Appeals in and for the Ninth Circuit,

from the judgment made and entered in the above-

entitled cause against him on April 24th, 1929, and

said defendant has filed his petition for an appeal,

together with his assignment of errors and proposed

bill of exceptions,

—

IT IS ORDERED that an appeal be, and the

same is hereby allowed to have reviewed in said

United States Circuit Court of Appeals in and for

the Ninth Circuit the judgment and sentence hereto-

fore entered in the above-entitled cause against said

defendant, Sigvard B. Johnsen; and that the Clerk

of this court transmit to the Clerk of the United

States Circuit Court of Appeals in and for the

Ninth Circuit, a full, true and correct transcript of

all records and proceedings in the above-entitled

cause.

AND IT IS FURTHER ORDERED that the

amount of the cost bond on said appeal herein be,

and is hereby fixed in the sum of TWO HUN-
DRED FIFTY DOLLARS ($250.00), conditioned

as required by law and the rules of this court.
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AND IT IS ORDERED that upon the giving

of said defendant, Sigvard B. Johnsen of a good

and sufficient bond or undertaking in the sum of

Five Thousand, and conditioned as required [143]

by law and the rules of this court, all further

proceedings in this court be suspended and stayed

as against said defendant, Sigvard B. Johnsen,

until the final determination of said appeal by the

said United States Circuit Court of Appeals, or

by the Supreme Court of the United States upon

a petition for a writ of certiorari.

Dated: May 4, 1929.

A. F. ST. SURE,
United States District Judge.

Filed May 4, 1929. [144]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 144

pages, numbered from 1 to 144, inclusive, contain a

full, true and correct transcript of the records and

proceedings, in the case of United States of Amer-

ica vs. Sigvard B. Johnsen, No. 19,740, as the same

now remain on file of record in this office.

I further certify that the cost for preparing and

certifying the foregoing transcript on appeal is the

sum of sixty-three dollars and ninety-five cents
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($63.95), and that the same has been paid to me by

the attorney for the appellant herein.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said District Court

this 7th day of September, A. D. 1929.

[Seal] WALTER B. MALING,
Clerk.

By C. M. Taylor,

Deputy Clerk. [145]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States of America, to

the United States of America, Appellee, and

to GEORGE J. HATFIELD, Esq., United

States Attorney for the Northern District of

California, as Attorney for said Appellee,

GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear at a United States Cir-

cuit Court of Appeals for the Ninth Circuit, to

be holden at the City of San Francisco, in the State

of California, within thirty days from the date

hereof, pursuant to an order allowing an appeal,

of record in the Clerk's office of the United States

District Court for the Northern District of Cali-

fornia, Southern Division, wherein Sigvard B.

Johnsen is appellant and you are appellee, to show

cause, if any there be, why the decree or judgment

rendered against the said appellant, as in the said
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order allowing appeal mentioned, should not be cor-

rected, and why speedy justice should not be done

to the parties in that behalf.

WITNESS, the Honorable A. F. ST. SUEE,
United States District Judge for the Northern Dis-

trict of California, Southern Division, this fourth

day of May, A. D. 1929.

A. F. ST. SURE,
United States District Judge.

Reed, copy citation this 4 day of May, 1929.

GEO. J. HATFIELD,
U. S. Attorney.

[Endorsed] : Filed May 4, 1929. [146]

[Endorsed] : No. 5939. United States Circuit

Court of Appeals for the Ninth Circuit. Sigvard

B. Johnsen, Appellant, vs. United States of Amer-

ica, Appellee. Transcript of Record. Upon Ap-

peal from the United States District Court for the

Northern District of California, Southern Division.

Filed September 7, 1929.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit,
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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

SiGVARD B. JOHNSEN,

Appellant,

vs.

United States of America,

Appellee.

BRIEF FOR APPELLANT.

I.

STATEMENT OF THE CASE.

Appellant Sigvard B. Johnsen, who will be referred

to hereinafter as the defendant, was indicted on June

27, 1928, by the Federal Grand Jury in the Southern

Division of the District Court of the United States

for the Northern District of California, and charged

in two counts with violations of Section 125 (Perjury)

of the Criminal Code of the United States. (Title 18,

Section 231, U. S. C.) The first count charged, in

substance, that on February 23, 1928, the United

States District Court at San Francisco was engaged

in the trial of a case, indictment No. 16,647, in which

John V. Lloyd, Charles Hudson and twelve others

as defendants had made pleas objecting to the juris-

diction of the Court to try them upon such pending



indictment; that the defendant Johnsen was called

as a witness in the case to testify, and in response to

a certain question, "But you did not do it ?" answered

**No, it was not thought of." It was charged that

the testimony was material, was untrue, and that

the witness when he so testified did not believe it

to be true. The second count charged that at a later

day, in the trial of the same case, that is, on March

6th, the witness was asked the question "How many

radio bearings did you get?" and in reply answered

"I only got that one radio bearing, which came from

three points evidently." The indictment charged the

materiality and falsity of this testimony, and that

the witness when he so testified did not believe it

was true. (T. 3-5.)

What was said by Mr. United States District Judge

A. F. St. Sure, the trial judge, in the course of his

charge to the jury, will enable us to move along more

understandingly in this regard:

"The significance of the testimony thus charged to

be false must be gathered from the case in which the

testimony was given. The evidence introduced in the

present trial shows the significance of the testimony.

It appears, without conflict, that a group of fourteen

defendants were imder indictment for a conspiracy

to violate the prohibition and custom laws of this

country which relate to the transportation and sale

of liquor; that these defendants were arrested and

thereafter made pleas to the jurisdiction of the Court,

charging that their arrest was illegal. The plea al-

leged that they were British citizens and that the

ari-est was made while thev were on board the British
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vessel 'Coal Harbor' at a time vvlien the 'Coal Harbor'

was outside the jurisdiction of and territorial waters

of the United States and distant more than four

marine lea.e:ues from shore. The evidence further

shows, without conflict, th;it a trial was had in the

"District Court of the issues of fact involved in this

])lea to the jurisdiction.

The place where the 'Coal Harbor' was at the time

she was seized by the 'Cahokia' and the particular

defendants arrested would be a material question of

fact. The ])roof offered by the prosecution further

shows that both of the questions asked and answered

by the defendant, w^hich I have quoted to you, relate

to this question of fact, namely, the place of the

seizure. More particularly, the question was pointed

to the question, whether or not bearina^s of the

'Cahokia,' the seizing vessel, had been obtained from

a radio station. The 'it' referred to in the first count

of the indictment relates to this question of fact,

'But you did not do it?' The question must be under-

stood from its context to mean 'But you did get your

bearing from a radio station, without a radio com-

pass?' and in the answer 'No, it was not thought of.'

The 'it' in that sentence also means that the witness

did not get his bearings from a radio station. Simi-

larly, in the second count the question 'How many

radio bearings did you get?' and the answer, 'I only

got one radio bearing, wdiich came from three points

evidently,' relate to the location of the 'Cahokia' and

of the 'Coal Harbor' at the time the seizure was

made." (T. 129-131.)



Upon his arraigmneiit defendant filed his "Plea

of Former Conviction and Former Jeopardy," a copy

of which is as follows

:

*'Defendant's Plea of Former Conviction and

Former Jeopardy.

Now comes the defendant above named and entei'S

•this plea in bar to the accusation and indictment in

said cause

:

(a) The defendant ])leads tliat he has already

been convicted of the offense charged by a judgment

of the United States Coast Guard Court in and for

the California Division, rendered at San Francisco,

California, on the 6tli day of April, 1928, which said

judgment and the proceedings and findings of said

General Court were thereafter and on April 23, 1928,

approved and the sentence imposed by said Court

approved as modified by the Secretary of the Treasury

of the United States acting by and through Honor-

able Seymour Lowman, Assistant Secretary of the

Treasury of the United States ; and that said sentence

so imposed by said General Court as modified by the

said Secretary of the Treasury of the United States

is in process of execution and said judgment and

sentence have not since l^een modified nor appealed

from and said findings, sentence and judgment are

final.

(b) The defendant pleads that he has been once

in jeopardy for the offense charged in that he has

been tried before a competent, lawfully constituted

and existing Court of the United States, to wit, a

General Court of the United States Coast Guard,



which said Court convened at San Francisco, Cali-

fornia, commencing April 3, 1928, and which said

proceedings terminated by an acquittal of said de-

fendant on cei'tain specifications and the conviction

on others; tliat upon said conviction judgment and

sentence was rendered, which said judgment and sen-

tence were thereafter approved by the Secretary of

the Treasury of the United States as modified, and

which sentence is now in process of execution and

said judgment and sentence have not since been modi-

fied nor appealed from and said findings, sentence

and judgment are final.

(c) The defendant pleads that he has already

been acquitted of the offense charged in said indict-

ment by the judgment of the United States Coast

Guard Court in and for the California division, ren-

dered at San Francisco, California, on the 6th day

of April, 1928, which said judgment and the pro-

ceedings and findings of said General Court were

thereafter and on April 23, 1928, approved by the

Secretary of the Treasury of the United States, acting

by and through Honorable Seymour Lowman, As-

sistant Secretary of the Treasury of the United

States.

(d) That the defendant pleads that he has here-

tofore and already been once in jeopard}^ for the

offense charged in said indictment and that he has

already been convicted of a portion of said offense

and acquitted of a portion of said offense by a law-

fully constituted and existing Court of the United

States, to wit, a General Court of the United States

Coast Guard, rendered at San Francisco, on the 6th



day of April, 1928, which said judgment and findings

were thereafter approved by the Secretary of the

Treasury of the United States, except as to the pun-

ishment inflicted upon said defendant, which punish-

ment was approved as modified as hereinafter more

particularly alleged.

That the defendant was placed on trial before said

Court at said time and place upon the following-

charge :

'Charge and Specifications Preferred Against Chief

Boatswain Sigvard Johnsen, U. S. Coast Guard,

Attached to and Serving at U. S. Coast Guard

Section Base Eleven, Oakland, California, by the

Conmiander, California Division, U. S. Coast

Guard.

Charge.—Scandalous Conduct Tending to the De-

struction of Good Morals.

Specification 1.—In that Sigvard B. Johnsen, now

a chief boatswain, U. S. Coast Guard, while so serving

at U. S. Coast Guard Section Base Eleven, at Oak-

land, California, having on or about February 29,

1928, been duly sworn as a witness before the U. S.

District Court, Northern District of California, by the

Clerk thereof, the said Court being then convened and

in session at the Federal Building, San Francisco,

California, did wilfully and contrary to said oath

testify as follows, to wit:

*'Mr. Faulkner. Q. But you didn't do it?

A. No, it was not thought of.

Q. You didn't think of it? A. No."

and he, the said Johnsen, did, at the time and place



aforesaid, by testifying as aforesaid, wilfully, falsely

and corruptly make statements under oath, to wit:

''No it was not thought of" and "No," which were,

at the time of making the same, known to him the

said Johnsen, to be false and misleading and were

made by him the said Johnsen with the intent and

purpose of defeating the ends of justice.

Specification 2.—In that Sigvard B. Johnsen, now^

a chief boatsw^ain, U. S. Coast Guard, w^hile so serving

at U. S. Coast Guard Section Base Eleven, at Oak-

land, California, having on or about March 6, 1928,

been recalled as a witness before the U. S. District

Court, Northern District of California, then convened

and in session at the Federal Building, San Francisco,

California, and having been duly warned that the

oath previously taken by him as a witness w^as still

binding, did wilfully and contrary to said oath testify

as follows, to wit:

"Mr. Sheets. Q. Will you relate to the jury the

circumstances surrounding the taking of those radio

bearings. Your testimony had been very full and

complete up to that point, but that has been entirely

omitted from your testimony. Now I wish you to

state fully all of the facts and circumstances which

you recall in connection with the taking of those

bearings.

A. Well, shortly after I came alongside the 'Coal

Harbor' and put Mr. Kipste aboard, I told my radio-

man to try and get radio bearings, but he w^as imable

to get any radio bearings and I did not get the radio

bearings until on my way in. I w^as starting in with

the 'Coal Harbor,' and I didn't consider them, I said:
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'Well, hell, its too late to get them, they are no good

to me,' and I rolled them up in my hand and threw

them overboard, and so I said we didn't get them."

And he, the said Johnsen, did, at the time and place

aforesaid by testifying as aforesaid, wilfully, falsely

and corruptly make a statement under oath, to wit,

'and I dicbi't consider them,' which was, at the time

of making the same, known to him, the said Johnsen,

to be false and misleading, and was made by him,

the said Johnsen, with the intent and purpose of

defeating the ends of justice.

Specification 3.—In that Sigvard B. Johnsen, now

a chief boatswain, U. S. Coast Guard, while so serving

at U. S. Coast Guard Section Base Eleven, at Oak-

land, California, having, on or about March 6, 1928,

been recalled as a witness before the U. S. District

Court, Northern District of California, then convened

and in session at the Federal Building, San Francisco,

California, and having been duly w^arned that the

oath previously taken by him as a witness was still

binding, did wilfully and contrary to said oath testify

as follows, to wit:

"Mr. Sheets. Q. You got them after the tow-in

started ?

A. Yes, but I didn't consider them any good at

all at that time, because I wanted them when I re-

quested them and I couldn't get them, and I con-

sidered they were no good to me. I never looked at

them. They were written on a piece of paper, and

I just threw it overboard."

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully, falsely



and corruptly make a statement under oath, to wit,

''I never looked at them," which was, at the time of

making the same, known to him, the said Johnsen

to be false and misleading, and was made by him, the

said Johnsen, with the intent and purpose of de-

feating the ends of justice.

Specification 4.—In that Sigvard B. Johnsen, now
a chief boatswain, U. S. Coast Guard, while so

serving at U. S. Coast Guard Section Base Eleven,

at Oakland, California, having on or about March 6,

1928, been recalled as a witness before the U. S.

District Court, Northern District of California, then

convened and in session at the Federal Building, San

Francisco, California, and having been duly warned

that the oath previously taken by him as a witness

was still binding, did wilfully and contrary to said

oath testify as follows, to wit

:

"Mr. Sheets. Q. Did you plot those bearings,

Mr. Johnsen'? A. No.

Q. You did not lay them dow^n at all ?

A. I didn't lay them down on the chart at all. I

didn't consider them of any importance to me at all."

and he, the said Johnsen, did, at the time and place

aforesaid by testifying as aforesaid, wilfully, falsely

and corruptly make statements under oath, to wit,

''No" and "I didn't lay them down on the chart at

all," which were, at the time of making the same

known to him, the said Johnsen, to be false and

misleading, and were made by him, the said Johnsen,

with the intent and purpose of defeating the ends

of justice.
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Specification 5.—In that Sigvard B. Jolinsen, now

a chief boatswain, U. S. Coast Guard, while so

serving at U. S. Coast Guard Section Base Eleven,

at Oakland, California, having on or about March 6,

1928, been recalled as a witness before the U. S.

District Court, Northern District of California, then

convened and in session at the Federal Building, San

Francisco, California, and having been duly warned

that the oath previously taken by hini was still bind-

ing, did wilfully and contraiy to said oath, testify as

follows, to wit:

"Mr. Faulknt:r. Q. What was the time you pick

for the first radio bearing?

A. I asked only for one radio bearing, and that

was shortly after I came alongside the 'Coal Harbor'

after putting Mr. Kiy)ste aboard, which Avas shortly

after 6:30.

Q. How many radio bearings did j^ou get?

A. I only got that one radio bearing, which came

from three points evidently.

Q. You got two sets of radio bearings, didn't you?

A. Not to my knowledge.

Q. Didn't you get one at 7:20 and one at 6:30?

A. I only got one."

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully, falsely

and corruptly make statements under oath, to wil,

*'I asked only for one radio bearing," and "I only

got that one radio bearing," and "Not to my know^l-

edge," and "I only got one," which w^ere, at the time

of making the same, known to him, the said Johnsen,

to be false and misleading, and were made by him.
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the said Jolinsen, with the intent and purpose of

defeating- the ends of justice.

Specification 6.—In that Sigvard B. Johnsen, now

a chief boatswain, U. S. Coast Guard, while so

serving at U. S. Coast Guard, Section Base Eleven,

at Oakland, California, having on or about March 6,

1928, been recalled as a witness before the U. S.

District Court, Northern District of California, then

convened and in session at the Federal Building, San

Francisco, California, and having been duly warned

that the oath previously taken by him was still bind-

ing, did wilfully and contrary to said oath, testify as

follows, to wdt:

"Mr. Faulkner. Q. You did not?

A. No, I did not plot them."

and he, the said Johnsen, did, at the time and place

aforesaid by testifying as aforesaid, wilfully, falsely

and corruptly make a statement under oath, to wit,

"No, I did not plot them," which was at the time

of making the same, known to him, the said Johnsen,

to be false and misleading, and was made by him,

the said Johnsen, with the intent and purpose of

defeating the ends of justice.

Specification 7.—In that Sigvard B. Johnsen, now

a chief boatsw^ain, U. S. Coast Guard, while so serving

at U. S. Coast Guard Section Base Eleven, at Oak-

land, California, did, at various times during the

period from February 15, 1928, to March 6, 1928,

while being examined by Assistant United States

Attorneys George Naus and Albert Sheets in prepara-

tion for and prosecution of the trial of the case in

which the said Johnsen gave the testimony quoted in
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the proceding specifications, inform the said Assistant

U. S. Attorneys that he, the said Johnsen, had not

requested and not received radio bearings of the U. S.

Coast Guard Cutter ''Cahokia" on the day of Feb-

ruary 17, 1925, which statement was wholly false and

intended to deceive, as he, the said Johnsen, well

knew.

Deti.ef F. a. de Otte,

Captam, U. S. Coast Guard,

Commander, California Division,

U.S. Coast Guard.'

That the said Court found the defendant guilty as

to Specifications 1, 3, 5 and 7, and the said Court

fomid the defendant not guilty as to specifications

2, 4 and 6, and that upon said findings of guilty of

said Specifications 1, 3 and 5 and 7 the said defendant

was sentenced to be suspended from duty for a

period of two years upon one-half of his duty pay;

and thereafter upon review of said proceedings had

by the Secretary of the Treasury of the United States

the following judgment was made and entered upon

the findings and decision of said General Court, which

said decision and the sentence imposed therein as

modified is now in process of execution and said deci-

sion has been and now is a final judgment in said

cause that the said decision of said Secretary of the

Treasury of the United States is in words and figures

as follows, to wit:

April 23, 1928.

'C. C. 4370.

'The proceedmgs and findings of a general court

convened at the California Division, U. S. Coast
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Guard, San Francisco, California, April 3, 1928, in

the case of Sigvard B. Johnsen, Chief Boatswain,

U. S. Coast Guard Section Base 11, are approved.

'This officer was brought to trial on a charge of

scandalous conduct tending to the destruction of good

morals, imder seven specifications. Specification 1

alleged the giving of false testimony while a witness

before the U. S. District Court for the Northern

District of California, February 29, 1928. Specifica-

tions 2, 3, 4, 5 and 6 alleged the giving of false testi-

mony while a witness before the IT. S. District Court

for the Northern District of California, on March 6,

1928. Specification 7 alleged that at various times

between February 15, and March 6, 1928, while being

examined by two Assistant United States Attorneys,

who were preparing a case for trial, he informed said

attorneys that he had neither requested nor received

radio bearings of the IT. S. Guard cutter "Cahokia"

on the day of February 17, 1928, which statement was

wholly false and intended to deceive. The Court

found specifications 1, 3, 5 and 7 proved, and speci-

fications 2, 4 and 6 not proved, and the accused of the

charge guilty. He was sentenced to be suspended

from duty for a period of two (2) j^ears upon half

pay.

'There is no disposition on the part of the Depart-

ment to condone the offenses of which this officer

w^as found guilty, but the matter contained in the

record of testimony and in the recommendation for

clemency, unanimously signed by the members of the

Court, as well as his long and faithful service prior

to the commission of these offenses, have been taken
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into consideration. The sentence is approved, but

mitigated to the followini^:

'To l)e suspended from duty for a period of six

months upon on-half duty pay.

'The Commander, California Division, U. S. Coast

Guard, is directed to cause the sentence, as mitigated,

to be carried into effect. The sentence will become

effective on the date of its promulgation to this officer

by the Commander, California Division, U. S. Coast

Guard.

'By direction of the Secretary.

'Seymour Lowman,

'Assistant Secretary.'

That it was within the power and jurisdiction of

said Court luider said charged specifications and upon

a finding of a verdict of guilty thereon to have in-

flicted upon this defendant imprisonment for a period

of not to exceed two years.

Wherefore, defendant prays this Honorable Court

that a decision be rendered upon the several issues

joined by this plea and that he be hence dismissed.

SiGVARD B. JOHNSEN,

Defendant.

Edwin V. M(^Kenzie,

Attorney for Defendant."

(T. 6-17.)

The United States Attorney demurred to said

"Plea of Former Conviction and Former Jeopardy,"

(T. 39), and said demurrer was sustained. (T. 40.)
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The cause proceeded regularly to trial on April 23,

1929, before the Honorable A. F. St. Sure, United

States District Judge. (T. 20.)

To throw further light on this matter, we quote

from the opening statement of the United States

Attorney to the jury of what the Government ex-

pected to prove (T. 40-42) :

"We will ex])ect to prove that, in accordance with

the allegations of the indictment, on the 23d day of

February, 1928, there was being tried before Judge

Kerrigan and a jury, in a certain criminal action

brought against Captain Charles Hudson and thirteen

other defendants, who constituted members of the

crew of the boat 'Coal Harbor,' a certain issue raised

by a plea to the jurisdiction; that the particular issue

raised by that plea was the location of the 'Coal

Harbor' at the time of seizure by the United States

Coast Guard cutter 'Cahokia,' on the 17th of Feb-

ruary, 1925; that the plea being tried by the Court

and the jury involved the location of the 'Coal Har-

bor' at the time of the seizure, the plea resting upon

the ground that the 'Coal Harbor,' at the time of the

seizure, was more than one hour's sailing distance

from the nearest American land, or farther than the

distance that could be traveled by a contact boat in

that same time; that at that hearing the defendant,

Sigvard B. Johnsen, was produced by the Govern-

ment as a witness; that Sigvard B. Johnsen w^as, at

the time of the seizure of the 'Coal Harbor,' the

commandmg officer of the Coast Guard cutter 'Ca-

hokia,' w'hich made the seizure; that on the 20th day

of February, 1928, in reply to questions on cross-
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examination by counsel representing- the defendant,

Sigvard B. Johnsen testified that he had not asked

for or received any radio bearings; that that was

untrue, and that he knew at the time that it was

untrue, and that he had actually asked for and re-

ceived radio bearings.

We will further show that on the 6th day of March,

1928, and still during the progress of the trial, that

Sigvard B. Johnsen was again put upon the stand

by the Govermnent, the United States Attorney, a

few minutes before, having learned for the first time

that Johnsen had asked for and received radio bear-

ings upon that day, and that upon the stand at tlmt

time he testified that he had received the radio hear-

ings (italics ours), but testified under cross-examina-

tion again, by counsel for the defendant, that he had

only received one set of radio bearings, whereas the

truth is that he had received two sets of radio bear-

ings, some forty or forty-five minutes apart, and that

that fact was well known to him, and that the fact

was false; and upon that proof of fact, we will ask

for a verdict of guilty at your hands."

Whilst the Government's first witness, Mr. Lyle

S. Morris, was testifying, the following took place:

"Miss Phillips. Q. What is your business, Mr.

Morris ?

Mr. Clarke. Just a moment. May I interrupt at

this time? May it please the Court, we object to any

testimony being given on the part of the Government,

and we ask that this jury at this time be directed to

return a verdict of not guilty, upon the ground that

this defendant is now twice placed in jeopardy for
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the same offense, having been tried by a duly con-

stituted court-martial, a general court convened at

the California Division, United States Coast Guard,

San Francisco, California, which case was tried on or

about April 3, 1928, and we offer at this time in

evidence a carbon copy of the proceedings of that

court-martial—pardon me, thanks to Mr. Hatfield, I

have a certified copy, which we now offer in evidence,

of the proceedings of that Court, showing an arraign-

ment, and showing a plea of guilty to certain speci-

fications, showing further that a sentence was imposed

by this Court, and the sentence duly served. We offer

this in evidence at this time, and make the motion

that I have just outlined.

Mr. Hatfield. No objection to the admission of

the certified copy, your Honor.

The Court. Very well, let it be admitted in evi-

dence. The motions are denied.

(The document was marked Defendant's Exhibit

'A.')

Mr. Clarke. May we reserve an exception to your

Honor's ruling? I imagine both the motion for the

instructed verdict and the motion as to the introduc-

tion of the evidence are denied?

The Court. Both are denied, and an exception

may be reserved." (T. 42-43.)

During the testimony of the next witness for the

United States, the following stipulation was made:

"Miss Phillips. Q. Mr. Gagan, what is your busi-

ness? A. Court reporter.

Q. Did you report the trial of the United States

vs. John V. Lloyd, No. 16,647?
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Mr. Clarke. Perhaps I can again shorten the mat-

ter. We will stipulate that this gentleman was the

court reporter, that he need not produce his original

notes, and we will stipulate—I think you have a tran-

script

Miss Phillips. Yes.

Mr. Clarke. We will stipulate that it is a true

and cori'ect transcript of the testimony taken at that

time.

The Court. Very well.

Miss Phillips. Thank you very much, Mr. Clarke.

The CoLTRT. Let it be admitted in evidence and

deemed read in evidence.

Miss Phillips. I think it might be well to read

at this time the particular part of the testunony

charged, and then we can proceed.

The Court. You may.

Miss Phillips. Here is a copy of the first testi-

mony. This is in the cross-examination by the de-

fense counsel. This is testimony given on February

29:

'Mr. Faitlkner. Q. Was there any other means,

other than a bearing on the lights on the Southeast

Farallone, by which you could have determined your

exact position at the time you sighted the "Coal Har-

bor"? A. No.

Q. Why couldn't you have gotten radio bearings

at that time ? A. I had no radio compass.

Q. You did not? A. No.

Q. Had you ever received radio bearings on the

''Cahokia"? A. I had.
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Q. Had you received radio bearings on the ''Ca-

liokia" within two days of the time you seized the

''Coal Harbor"? A. I don't remember.

Q. Did you not receive a radio compass bearing on

the 15th of February, w^hen you were out here near

the "Malahat" ? A. I don't remember.

Q. Will the log refresh your recollection? A. No.

Q. Well, if it is in the log, does it mean that it

happened? Did you get any radiograms on the 17th

of February? A. I did get radiograms.

Q. When- did you get them ?

A. On the way in with the "Coal Harbor."

Q. What time did you first receive a radiogram?

A. I don't remember.

Q. Do 3^ou have to have a radio compass to get a

bearing? A. Not necessarily.

Q. Then you could have gotten your bearing from

a radio station without a radio compass, could you

not? A. I could.

Q. But you didn't do it?

A. No, it was not thought of.

Q. You didn't think of it? A. No.'

The last tw^o questions and answers are the par-

ticular ones charged in the first coimt.

As to the second count, this is on recross-examina-

tion, after certain admissions were made in court by

the United States Attorney, of which there will be

proof later:

'Mr. Faulkner. Q. What was the time you picked

for the first radio bearing?

A. I only asked for one radio bearing, and that

was shortly after I came alongside the "Coal Harbor,"
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after putting Mr. Kipste aboard, which was shortly

after 6:30.

Q. How many radio bearings did you get ?

A. I only got that one radio bearing, which came

from three points, evidently.

Q. You got two sets of radio bearings, didn't you?

A. Not to my knowledge.

Q. Didn't you get one at 7:20 and one at 6:30?

A. I got only one.'

That is what is charged in the second count." (T.

45-48.)

The trial was concluded April 24, 1929. (T. 22-23.)

On this day the jury returned its verdict finding the

defendant guilty on both counts of the indictment

and recommendincj, imanimoiisly, that extreme leni-

ency he granted the defendant. (T. 23.) (Italics

ours.)

Motions for a new trial and in arrest of judgment

were made and denied, to which orders denying said

motions the defendant duly entered exceptions. (T.

140-141.)

On April 24, 1929, the Court made its judgment

and sentenced said defendant to two years imprison-

ment in the Federal Penitentiary, on each count of

the indictment, and to pay a fine of one hundred

($100.00) dollars under each count, said judgments

of imprisonment to run concurrently, and in default

of the payment of said fines that said defendant be

further imprisoned until said fines be paid or until

he be otherwise discharged in due course of law.

(T. 26.)
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An appeal was thereafter duly sued out by defend-

ant and duly allowed to this Court to review the judg-

ment and proceedings of the trial Court.

II.

SPECIFICATION OF ERRORS RELIED UPON.

A.

(a) The trial Court erred in sustaining- the de-

murrer of the United States to the "Plea of Former

Conviction and Former Jeopardy," filed by said de-

fendant. Assignment of Error I. (T. 148.)

(b) The Court erred in denying the motion of

said defendant to instruct the jury to return a verdict

of Not Guilty and to deny the admission of any

testhnony in the case by reason of the plea of said

defendant of former conviction and former jeopardy.

Assignment of Error II. (T. 148-149.)

(c) The Court erred in denying the motion of

defendant made at the conclusion of the Government's

case in chief for an instructed verdict of Not Guilty

on the ground of the former conviction and former

jeopardy of said defendant. Assignment of Error XI.

(T. 170-171.)

(d) The Court erred in denying the motion of

defendant made in arrest of judgment, on the ground

that he had been placed twice in jeopardy, as set forth

in his plea of former conviction and jeopardy on file

herein. Assignment of Error XIII. (T. 173.)
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B.

The defendant corrected and retracted the alleged

false testimony before he left the witness stand, and

therefore the evidence was and is insufficient to sus-

tain the conviction. (Assigned as error for considera-

tion, at the option of the Court, under Rule 24, sub-

division 4 thereof.)

Thus two main points will be discussed in this brief.

III.

ARGUMENT.

A.

THE COURT ERRED IN SUSTAINING THE DEMURRER OF THE
UNITED STATES TO THE PLEA OF FORMER CONVICTION
AND FORMER JEOPARDY; AND ERRED IN DENYING- THE
SEVERAL MOTIONS OF SAID DEFENDANT MADE AND
STEADFASTLY MAINTAINED IN THIS REGARD THROUGH-
OUT THE TRIAL, AND THE MOTION OF DEFENDANT MADE
IN ARREST OF JUDGMENT ON THE GROUND THAT HE
HAD BEEN PLACED TWICE IN JEOPARDY AS SET FORTH
IN HIS SAID PLEA OF FORMER CONVICTION AND JEOP-

ARDY.

Section 143, Title 14, U. S. C, reads as follows:

143. Coast CorRTS; Composition; Jurisdic-
tion AS TO Crimes and Punishment; Approval
OF Sentence by President or Secretary of
Treasury. Offenses against the discipline of the
Coast Guard too a^rave in character to be ade-

quately dealt with directly by the commanding
officer, as hereinbefore provided, may be pun-
ished by Coast Guard courts, to be convened by
or mider the direction of the Secretary of the
Treasury. Such courts shall consist of not less

than three commissioned officers of the Coast
Guard, and shall, imder rules approved by the
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Secretary of the Treasury, be governed in their

orfi^anization and procedure substantially in

accordance with naval courts, but the jurisdic-

tion of Coast Guard courts shall be limited to

the followino- offenses, namely: Disobeying- law-

ful order of su]ierior officer; striking, assaulting,

or attemptino- or threatening to strike or assault

a superior officer while in the execution of the

duties of his office: drunkenness on duty;

diimkenness; gambling; misappropriation of

mess funds; misuse of Government prop-

erty or supplies; fraudulently signing vouch-

ers; theft in an amount under $100; scan-

dalous conduct tending to the destruction of good

morals; desertion; absence from duty without

leave or after leave has expired; neglect of duty;

conduct unbecoming an officer and a gentleman;

maliciou.s or willful destruction of public prop-

erty; aiding or enticing others to desert; smug-
glins: liquor on board a vessel of the Coast Guard

;

cruelty toward or oppression or maltreatment of

any subordinate person in the service; using

obscene or abusive language; violating or refus-

ing obedience to any lawful order or regulation

issued by the Secretary of the Treasury or the

President. Such courts shall have power to im-

pose upon a commissioned officer none other than

the following punishments, namely: Summary
dismissal from the service; suspension from duty

for a period of two years or any part thereof

upon reduced pay, which shall in no case be less

than one-half nor more than three-fourths of the

duty pay of such officer ; reduction of rank in his

own grade; retention of his present number on

the official register for a specified time ; imprison-

ment for a period not to exceed two years ; official

reprimand. The only punishments that may be

imposed by such courts upon any person in the

Coast Guard other than a commissioned officer

shall be the following, namely : Dishonorable dis-

charge; forfeiture of not to exceed two months'

pay; imprisonment on land for a period not to

exceed one year; confinement aboard ship not to
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exceed one month ; confinement in single irons,

on bread and water, or on diminished rations,

not exceedinsi" thirty days, but a full ration shall

in all cases be given at least every third day;
confinement in single irons; reduction to next
inferior rating; deprivation of liberty for a

period not to exceed three months; extra duties,

and the imposing of these punishments will be
regulated in accordance with rules prescribed by
the Secretary of the Treasury. A commissioned
officer of the said service may be designated by
the convening authority as official prosecutor to

prosecute the case in the interest of the Govern-
ment, and whose general powers and duties will

be prescribed by the Secretary of the Treasury.
The ]n'oceedings, findings, and sentences of Coast
Guard courts shall be subject to review by the

Secretary of the Treasury, as the convening
authority, and the records of such courts shall be
filed in the division of Coast Guard, Treasury
Department, and no sentence of such court shall

be carried into effect until approved by the said

Secretary: Provided, That in the case of a com-
missioned officer a sentence of dismissal shall not
be carried into effect until api)roved bv the Presi-

dent of the United States. (May 26, 1906, c.

2556, 3, 34 Stat. 200.)

Manifestly, under the foregoing law, we have a

Court duly constituted, with jurisdiction over the

offense and the person of the defendant, and a Court

deriving its authority from the same Government,

the United States of America, that the civil tribunal,

the United States District Court, derived its authority.

The clause contained in said section Scandalous Con-

dtwt Tending to the Destruction of Good Morals is

comprehensive enough to embrace, and does indeed

embrace, within its scope, in our humble judgment,

the offense of perjury,—the very offense charged in
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the indictment here under consideration. It will be

seen from a comparison of the indictment with the

plea of former conviction and former jeopardy that

the defendant has actually been twice put in jeojjardy

of punishment for the same identical offense, and has

actually been convicted twice on the same set of facts.

True, a plea of former or double jeopardy will be

vicious if the offenses charged be perfectly distinct

in point of law% however nearly they may be connected

in fact. In point of law, it may be contended that the

offenses are distinct for two reasons, in the first place,

that it would be unnecessary or immaterial in the

trial had before the civil tribunal to establish that the

defendant was a member of the Coast Guard, whereas,

before the Coast Guard Court such foimdation and

proof would be indispensable, and in the next place,

that the penalties are different. Yet, after all, such

contentions seem highly technical to us, don't arise to

the dignity of being "perfectly distinct," for as a

})ractical matter it w^as material in the instant case,

tried before the civil tribvmal, to show that the de-

fendant ivas a member of the Coast Guard, otherwise

no possible motive could have been imagined for the

alleged false testimony, and had he not been such a

member the case would never have arisen nor col-

lapsed by reason of the testimony, and indeed in the

case relied upon by us, to-w4t: Grafton v. U. S., 206

XT. S. 333, no such distinction was made. Grafton

was a soldier and it naturally follows that before the

military court martial could try him that fact must

have been first established.
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In considering the question of what constitutes or

does not constitute former or double jeopardy, we
find that the reports swarm with decisions, that we
are not confronted with the paucity but rather with

the multiplicity of decisions in this regard.

We find, to mention just a few only, such decisions

as:

Grafton v. U. S., 206 U. S. 333;

Cain V. U. S., 19 F. (2d) 472;

King v. U. S., 31 F. (2d) 17 (C. C. A. 9.).

These three important decisions, together with the

ca^es cited and referred- to therein, fairly well pre-

sent both sides of the question.

Yet, after all, so far as the case here under con-

sideration is concerned, the case of Grafton v. U. S.,

supra, controls and is almost unique. We either stand

or fall on that case,—it is determinative one way or

the other,—it just fits, fortunately or mifortunately.

We tliink fortunately.

Said Mr. Justice Harlan speaking for the Court in

that ease:

''The writ of error brings up for review a

judgment of the supreme court of the Philippine
Islands, affirming a judgment of the court of first

instance in the province of Iloilo, by which the

plaintiff in error, Grafton, was adjudged guilty

of homicide as defined by the Penal Code of the

Philippines, and sentenced to imprisonment for

twelve years and one day.

The history of this criminal prosecution, as

disclosed by the record, is as follows:

Homer E. Grafton, a private in the Army of

the United States, was tried before a general

court-martial convened in 1904 by Brigadier Gen-
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eral Carter, commanding the department of the
Visayas, Philippine Islands, upon the following-
charge and specifications: 'Charge: Violation of
the 62d Article of War: Specification 1. In that
Private Homer E. Grafton, Company G, 12th
Infantry, being a sentry on post, did milawfully,
wilfully, and feloniously kill Florentino Castro,
a Philippino, by shooting him with a U. S. maga-
zine rifle, caliber .30. This at Buena Vista Land-
ing, Guimaras, P. I., July 24th, 1904. Specifica-
tion 2. In that Private Homer E. Grafton, Com-
panv G, 12th Infantry, being a sentry on post,
did unlawfully, wilfully, and feloniously kill Fe-
lix Villanueva, a Philippino, by shooting him
with a U. S. magazine rifle, caliber .30. This at
Buena Vista Landing, Guimaras, P. I., July 24th,
1904.'

Bv the 58th Article of War it is provided:
'In time of war, insurrection, or rebellion, lar-

ceny, robbery, burglary, arson, mayhem, man-
slaughter, murder, assault and battery with an
intent to kill, wounding, by shooting or stabbing,
with an intent to commit murder, rape, or assault
and battery with an intent to commit rape, shall
be punishable by the sentence of a general court-
martial, when committed by persons in the mili-

tary service of the United States, and the punish-
ment in any such case shall not be less than the
punishment provided for the like offense by the
laws of the state, territory, or district in which
such offense may have been committed.'

The 62d Article of War is in these words:
'All crimes not capital, and all disorders and neg-
lects which officers and soldiers may be guilty of
to the prejudice of good order and military disci-

pline, though not mentioned in the foregoing
Articles of War, are to be taken cognizance of
by a general, or a regimental, garrison, or field

officers' court-martial, according to the nature
and degree of the offense, and punished at the
discretion of such court.'
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Tlie accused pleaded not guilty to eacli speci-

fication as well as to the charge. At the trial he
made the following admission in writing: 'I ad-

mit that on July 24th, 1904, I was a member of a

detachment of Company G, 12th Infantry, on
duty at Buena Yista Landing, Guimaras, P. I.;

that on July 24th, 1904, I was regularly detailed

on guard and was a member of the first relief.

That I was on post between the hours of 2 and 4

p. m. In the execution of my duty I shot two
male Philippinos with a U. S. magazine rifle,

caliber .30.'

The court found the soldier not guilty as to

each specification, and not guilty of the charge.

His acquittal was approved by the department
commander on August 25th, 1904, and he was
released from confinement and restored to duty.

It appeared in proof that the accused was of
excellent character; and it is stated in the opin-

ion of the su])reme court of the Philippines that,

before holding the court-martial, the department
commander offered to submit the case to the court
of first instance of the province, but it did not
appear what action was taken by the judge of
that court in reference to that offer.

On the 28th day of November, 1904, the prose-
cuting attorney of the province of Iloilo, Philip-
pine Islands, filed a criminal information or com-
plaint in the name of the United States, in the
court of first instance of that province, as fol-

lows: 'The subscriber accuses Homer E. Grafton
of the crime of assassination, committed in the
manner following: That on the 24th of July, 1904,
and in the harrio of Santo Rosario, within the
jurisdiction of the municipality of Buena Vista,
Guimaras island, province of Iloilo, Philippine
Islands, the said accused, with illegal intention,

and maliciously, and without justification, and
with treachery and deliberate premeditation,
killed Felix Villanueva in the manner following:
That on said day and in said harrio the said
accused. Homer E. Grafton, with the rifle that
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he caiTied at the thne, known as the United
States mai^azine rifle c. .30, fired a shot directly at
Felix Villanueva, eausino-, with said shot, a seri-
ous and necessarily fatal wound, and in conse-
quence of said wound the aforesaid Felix Villa-
nueva died immediately after the infliction there-
of, in viohition of the law.'

When the above information was filed, as well
as when the court-martial convened, the Philip-
pines Penal Code provided as follows:

'Art. 402. He who shall kill his father, mother,
or (;hild, whether legitimate or illegitimate, or any
other of his ascendants or descendants or his
spouse, shall be punished as a parricide, with the
penalty of cade/na perpetua to death.

'Art. 403. He who, without being included in
the preceding article, shall kill any person, is

guilty of assassination if the deed is attended by
any of the following circumstances: (1) With
treachery; (2) for price or promise of reward;
(3) by means of flood, fire, or poison; (4) with
deliberate premeditation; (5) with vindictiveness,
by delibei'ately and inhumanly increasing the suf-
fering of the person attacked. A person guilty
of assassination shall be punished with the penalty
of cadena temporal in its maximum degree to
death.

At. 404. He who, without being included in the
provisions of article 402, shall kill another with-
out the attendance of any of the circimistances
specified in the foregoing article, is guilty of
homicide. A person guilty of homicide shall be
punished with the penalty of reclimon temporal.'

At the trial in the court of first instance the
accused interposed a demurrer, alleging that that
court had no jurisdiction to try him for the of-

fense charged, for the following reasons: The
acts constituting the alleged offense were com-
mitted within the limits of a military reserva-
tion of the United States and by a soldier duly
enlisted in ihe Army of the United States, in the
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line of duty; the court of first instance of the
Philippine Islands had no jurisdiction of the
persons of officers or enlisted men of the United
States Army for offenses committed by them in
performance of military duty; such courts were
not constitutional courts, as contemplated by the
3d article of the Constitution of the United States,

and were without jurisdiction to try causes of
which such constitutional courts have exclusive
jurisdiction; the courts of the Philippine Islands
could not deprive the accused of his constitutional
privilege of trial by jury; and no court other
than a military ti'ibunal, constituted by the
authority of the United States, could try the
accused upon an indictment which had not been
found or presented by a grand jury.

The demurrer also stated that if the court held
that it had jurisdiction to try the accused, then
he pleaded, in bar of the proceedings against
him, the judgment of the general court-martial,
acquitting him of the offense of which he was
found guilty in the court of first instance.

The demurrer and plea were both overruled,
the trial court holding that it had jurisdiction to

trv the accused, and that the plea of jeopardy
based on his trial by coui't-martial was insuffi-

cient, in that the military court could not legally

have taken cognizance of the crime of assassina-

tion chai'ged in the information, but only of a
violation of the 62d Article of War.

A trial was then had in the court of first in-

stance before the judge thereof, without a jury,

and resulted in a judgment declaring Grafton
guilty of 'an infraction of article 404 of said

Penal Code, and of the crime of homicide, in

killing the said Felix Villanueva, at the time and
place and in the mamier hereinbefore stated, and,

in view of the extenuating circumstances before
remarked upon, he is sentenced by the court to

imprisonment in such prison as the law directs,

for the term of twelve years and one day, it being
the minimum term of the minimum degree of
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reclusion temporal which is the penalty for homi-
cide, and to pay the costs of the prosecution, and
to suffer all the other accessories of said sentence.'

The case was carried to the supreme court of the
Philippines, where the judgment was affirmed by
a divided court. The plea of double jeopai'dy was
overruled by that court and three of the seven
judsjes were of opinion that, under the facts

proved at the trial, the accused should have been
acquitted.

The principal contention of the accused is that
his acquittal by the court-martial forbade his

beins: again tried in the civil court for the same
offense. He bases this contention, in part, upon
that clause of the 5th Amendment of the Consti-
tution, providing: 'Nor shall any person be sub-
ject for the same offense to be twice put in jeop-
ardv of life or limb;' and, in part, upon the act

of Congress of July 1st, 1902, providing tempo-
rarily for the administration of the affairs of civil

government in the Philippine Islands, and wdiich

act declared that 'no person, for the same offense,

shall be twdce put in jeopardv of punishment.'
32 Stat, at L. 691, chap. 1369. 'That the prohibi-

tion of double jeopardy is applicable to all crimi-

nal prosecutions in the Philippines was settled

upon full consideration in the recent case of Kep-
ner v. United States, 195 IT. S. 100, 124, 126, 129,

130, 49 L. ed. 114, 122-125, 24 Sup. Ct. Rep. 797,

in which it was held that by force of the above
act of Congress such prohibition was carried to

the Philippines and became the law of those

islands. In the same case it was said—^w^hat may
be repeated as applicable to the present case

—

that 'this case does not call for a discussion of

the limitations of such power [the power of Con-

gress], nor require determination of the question

whether the jeopardy clause became the law of

the islands after the ratification of the treaty

without congressional action, as the act of Con-
gress made it the law of these possessions when
the accused w^as tried and convicted.'
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We assume as indisputable, on principle and
authority, that before a person can be said to

have been put in jeopardy of life or limb the

court in which he was acquitted or convicted must
have had .jurisdiction to try him for the offense

chari2:ed. It is alike indisputable that if a court-

martial has jurisdiction to try an officer or sol-

dier for a crime, its judgment will be accorded
the finality and conclusiveness as to the issues

involved which attend the judgments of a civil

court in a case of which it may legallv take cog-

nizance. In Ex parte Reed, 100 U. S. 13, 23, 25 L.

ed. 538, 539, the court, referring to a court-martial,

said: 'The court had jurisdiction over the per-
son and the case. It is the organism provided
by law and clothed with the duty of administer-
ing justice in this class of cases. Having had such
jurisdiction, its proceedings cannot be collaterally

impeached for any mere error or irregularity, if

there were such, committed within the sphere of
its authority. Its judgments, when approved as
requii'ed, rest on the same basis, and are sur-

rounded by the same considerations, which give
conclusiveness to the judgments of other legal

tribmials, including as well the lowest as the
highest, under like circumstances. The exercise

of discretion, within authorized limits, cannot be
assigned for error and made the subject of re-

view by an appellate court.'

In Ex parte Mason, 105 U. S. 696, 699, 26 L.
ed. 1213, 1214, the question arose whether a court-

martial could lawfully sentence an officer of the
Army, charged wdth the offense of attempting to

kill a prisoner in the custody of the United
States, to be imprisoned at hard labor in the
penitentiarv. The accused was tried under the
62d Article of War. The court said: 'He has
offended both against the civil and the military
law. As the proper steps were not taken to have
him proceeded against by the civil authorities,

it was the clear duty of the military to bring
him to trial under that jurisdiction. Whether,
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after trial by the court-martial, he can be again
tried in the civil courts, is a question we need
not now consider. It is enough if the court-mar-
tial had Jurisdiction to proceed, and what has
been done is within the powers of that jurisdic-

tion.' It was objected, in that case, that the sen-

tence was in excess of what the law allowed. The
court referred to the 97th Article of War, which
provided that 'no person in the military service

shall, under the sentence of a court-martial, be
pimished by confinement in a penitentiary un-
less the offense of which he may be convicted
would, by some statute of the United States or
by some statute of the state, territory, or district

in which such offense may be committed, or by
the common law, as the same exists in such state,

territory, or district, subject such convict to such
imprisonment.' It then proceeded: 'Under this

article, when the offense is one not recognized by
the laws regulating civil society, there can be no
punishment by confinement in a penitentiary.

The same is true when the offense, though rec-

ognized by the civil authorities, is not pmiishable
by the civil courts in that way. But when the

act charged as 'conduct to the prejudice of good
order and military discipline' is actually a crime
against society which is punishable by imprison-
ment in the penitentiary, it seems to us clear

that a court-martial is authorized to inflict that

kind of punishment. The act done is a civil crime,

and the trial is for that act. The proceedings are

had in a court-martial because the offender is

personally amenable to that jurisdiction, and what
he did was not only criminal according to the

laws of the land, but prejudicial to the good
order and discipline of the Army to w^hich he
belonged. The 62d article provides that the offen-

der, when convicted, shall be punished at the dis-

cretion of the court, and the 97th article does
no more than prohibit the court from sentencing
him to imprisonment in a penitentiary in a case

where, if he were tried for the same act in the
civil courts, such imprisonment could not be in-
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flicted.' In Carter v. Roberts, 177 U. S. 496, 498,
44 L. ed. 861, 862, 20 Sup. Ct. Rep. 713, which
was a ease of the punishment under the judgment
of a general court-martial of an officer of the
Army, the court, after observing that every officer,

before enterinio' on the duties of his office, sub-
scribes to the Articles of War enacted by Con-
gress and places himself within the power of
courts-martial to pass on any offense which he
may have committed in contravention of them,
said: 'Courts-martial are lawful tribunals, with
authority to finally determine any case over which
they have jurisdiction, and their proceedings,
when confirmed as provided, are not open to re-

view by the civil tribunals, except for the pur-
pose of ascertaining whether the military court
had jurisdiction of the person and subject-mat-
ter, and whether, though having such jurisdic-

tion, it had exceeded its powers in the sentence
pronounced.' This language was repeated in

Carter v. McClaughrv, 183 U. S. 365, 380, 46 L.

ed. 236, 242, 22 Sup. Ct. Rep. 181.

It thus appears to be settled that the civil tribu-

nals cannot disregard the judgments of a general
court-martial against an accused officer or soldier,

if such court had jurisdiction to try the offense

set forth in the charge and specifications; this,

notwithstanding the civil court, if it had first

taken hold of the case, might have tried the ac-

cused for the same offense or even one of higher
grade arising out of the same facts.

We are now to inquire whether the coui*t-mar-

tial in the Philippines had jurisdiction to try
Grafton for the offenses charged against him. It

is unnecessary to enter upon an extended discus-

sion of that question, for it is entirely clear that

the court-martial had jurisdiction to try the ac-

cused upon the charges preferred against him.
The 62d Article of War, in express words, con-
fers upon a general, or a regimental, garrison,

or field officers' court-martial, according to the

nature and degree of the offense, jurisdiction to
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trv 'all crimes' not capital, committed in time of

peace by an officer or soldier of the Army. The
crimes referred to in that article manifestly em-
brace those not capital, committed by officers or

soldiers of the Army in violation of public law
as enforced by the civil power. No crimes com-
mitted by officers or soldiers of the Army are

excepted by the above article from the jurisdic-

tion thus conferred upon courts-martial, except

those that are capital in their nature. While,

however, the jurisdiction of general courts-mar-

tial extends to all crimes, not capital, committed
against public law by an officer or soldier of the

Army within the limits of the territory in which
he is serving-, this jurisdiction is not exclusive,

but only concurrent with that of the civil courts.

Of such offenses courts-martial may take cogni-

zance under the 62d Article of War, and, if they

first acquire jurisdiction, their judgments cannot

be disregarded by the civil courts for mere error

or for any reason not affecting the jurisdiction

of the military court.

We are next to inquire whether, having been

acquitted by a court-martial of the crime of homi-

cide as defined by the Penal Code of the Philip-

pines, could Grafton be subjected thereafter to

trial for the same offense in a civil tribunal de-

riving is authority, as did the court-martial, from
the same government, namely, that of the IJnited

States ? That he will be punished for the identical

offense of which he has been acquitted, if the

judoment of the civil court, now before us, be

affirmed, is beyond question, because, as appears

from the record, the civil court adjudged him
guilty and sentenced him to imprisonment speci-

fically for 'an infraction of article 404 of said

Penal Code and of the crime of homicide.'

It was said by the trial judge that the offense

charged against Grrafton in the civil court was
'assassination,' which offense, he said was pim-
ishable under § 403 of the Philippines Penal Code
by death, and of which crime the military court
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could not, under the Articles of War, have taken
cofi^nizance ; whereas, the offense for which he
was tried by court-martial was only homicide, as

defined by § 404 of the Penal Code. But if not
guilty of homicide, as defined in the latter section

of the Penal Code,—and such was the findina^ of

the court-martial,—he could not, for the same
acts and under the same evidence, be .guilty of

assassination, as defined in the former section of

the Code. Looking at the matter in another way,
the above suggestion by the trial judge could only
mean that simply because, speaking generally,

the civil court has jurisdiction to try an officer

or soldier of the Army for the crime of assassina-

tion, it may yet render a judgment by which
he could be subjected to punishment for an
offense included in the charge of assassination,

although of such lesser offense he had been pre-

viously acquitted by another court of competent
jurisdiction. This view is wholly inadmissible.

ITpon this general point the supreme court of the

Philippines, referring to the defense of former
jeopardy, said: 'The circumstance that the civil

trial was for murder, a crime of which courts-

martial in time of peace have no jurisdiction,

while the prior military trial was for manslaugh-
ter only, does not defeat the defense on this

theoiy. The identity of the offenses is determined,
not by their grade, but by their nature. One
crime may be a constituent part of the other.

The criterion is. Does the result of the first ju'ose-

cution negative the facts charged in the second?
It is apparent tliat it does. The acquittal of the
defendant of the charge of manslaughter pro-
nounces him guiltless of facts necessary to con-
stitute murder and admits the plea of jeo])ardy.'

The offense, homicide or manslaugliter, charged
against Grafton, was the unlawful killing of a
named person. The facts which attended that
killing would show the degree of such offense,
whether assassination, of which the civil court
might take cognizance if it acquired jurisdiction
before the military court acted, or homicide, of
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which the military court could take cognizance
if it acted before the civil court did. If tried by
the military court for homicide, as defined in
the Penal Code, and acquitted on that charge,
the guaranty of exemption from being twice put
in jeopardy of punishment for the same offense
would be of no value to the accused if, on trial
for assassination, arising out of the same acts,
he could be again punished for the identical of-
fense of which he had been previously acquitted.

In Chitty's Criminal Law, vol. 1, pp. 452, 455,
462, the author says: 'It is not in all cases neces-
sary that the two charges should be precisely the
same in point of degree, for it is sufficient if an
acquittal of the one will show that the defend-
ant could not have been guilty of the other. Thus,
a general acquittal of murder is a discharge upon
an indictment of manslaughter upon the same
person, because the latter charge was included
in the former, and if it had so appeared on the
trial the defendant might have been convicted
of the inferior offense; and, on the other hand,
an acquittal of manslaughter will preclude a fu-
ture prosecution for murder, for, if he were in-
nocent of the modified crime, he could not be
guilty of the same fact, with the addition of mal-
ice and design.' Mr. Bishop, in his Treatise on
Criminal Law, 7th ed. § 1050, says: It is not
necessary, to establish the defense 'autrefois
acquit' or 'convict,' that the offense in each in-

dictment should be the same in name. If the
transaction is the same, or if each rests upon the
same facts between the same parties, it is suf-
ficient to make good the defense. In Com. v.

Roby, 12 Pick. 503, the court said: 'Thus an ac-
quittal on an indictment for murder will be a
good bar to an indictment for manslaughter, and,
e converso, an acquittal on an indictment for
manslaughter will be a bar to a prosecution for
murder; for, in the first instance, had the de-
fendant been guilty, not of murder, but of man-
slaughter, he would have been found guilty of
the latter offense upon that indictment; and in
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the second instance, since the defendant is not
guilty of manshuis^hter, he cannot be ,Q:uilty of
manslau,s,hter imder circumstances of aggrava-
tion which enhu'ge it into murder. 1 Starkie,
Crun. PI. 2d ed. 322.'

It must, then, be taken on the present record
that an affirmance of the judgment of the civil

court will subject the accused to punishment for
the same acts, constituting the same offense as
that of which he had been previously acquitted
by a military court having complete jurisdiction

to try and pimish him for such offense. It is

attempted to meet this view by the suggestion
that Grafton committed two distinct offenses,

—

one against military law and discipline, the other
against the civil law, which may prescribe the
punishment for crimes against organized society,

by whomsoever those crimes are committed,

—

and that a trial for either offense, whatever its

result, whether acquittal or conviction, and even
if the first trial was in a court of competent juris-

diction, is no bar to a trial in another court of

the same government for the other offense. We
carniot assent to this view. It is, we think, in-

consistent with the principle, already announced,
that a general court-martial has, under existing

statutes, in time of peace, jurisdiction to try an
officer or soldier of the Army for any offense,

not capital, which the civil law declares to be a

crime against the public. The express prohibi-

tion of double jeopardy for the same offense

means that wherever such j^rohibition is applica-

ble, either by operation of the Constitution or

by action of Congress, no person shall be twice

put in jeopardy of life or limb for the same of-

fense. Consequently, a civil court proceeding un-
der the authority of the United States cannot
withhold from an officer or soldier of the Army
the full benefit of that guaranty, after he has
been once tried in a military court of competent
jurisdiction. Congress, by express constitutional

provision, has the power to prescribe rules for

the govermnent and regulation of the Army, but



39

those rules must be interpreted in connection with
the prohibition ai^ainst a man's being- put twice
in jeopardy for the same offense. The former
provision must not be so interpreted as to nullify
the latter. If, therefore, a person be tried for an
offense in a tribunal derivincv its jurisdiction and
authority from the United States, and is acquit-
ted or convicted, he cannot again be tried for
the same offense in another tribunal deriving its

jurisdiction and authority from the United States.
A diiferent interpretation finds no sanction in
the Articles of War; for the 102d Article of War
(which is the same as article 87, adopted in 1806,
2 Stat, at L. 369, chap. 20) declares that ^no per-
son'—referring, we take it, to persons in the
Army—'shall be tried a second time for the same
oifense.' But we rest our decision of this ques-
tion upon the broad ground that the same acts

constituting a crime against the United States
cannot, after the acquittal or conviction of the

accused in a couii: of competent jurisdiction, be
made the basis of a second trial of the accused
for that crime in the same or in another court,

civil or military, of the same government. Con-
gress has chosen, in its discretion, to confer upon
general courts-martial authority to try an otftcer

or soldier for any crime, not capital, committed
bv him in the territory in which he is serving.

When that was done the judgment of such mili-

tary court was placed upon the same level as the

judgments of other tribunals when the inquiry

arises whether an accused was, in virtue of that

judgment, put in jeopardy of life or limb. Any
possible conflict in these matters, between civil

and military courts, can be obviated either by
withholding from courts-martial all authority to

try officers or soldiers for crimes prescribed by
the civil power, leaving the civil tribunals to try

such offenses, or by investing courts-martial with
exclusive jurisdiction to try such officers and sol-

diers for all crimes not capital.

In support of the view that the judgment of a
military court against an officer or soldier of the
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Army for acts constituting a crime against both

the civil law and the military organization is no
bar to a second trial in the civil courts for the

same acts, we are referred to Fox v. Ohio, 5 How.
410, 435, 12 L. ed. 213, 224; United States v. Mari-
gold, 9 How. 560, 13 L. ed. 257, and Moore v.

Illinois, 14 How. 13, 19, 20, 14 L. ed. 306, 308,

309. Nothing said or determined in either of

those cases conflicts wth the decision in this case.

In the above cases, especially in Moore's Case,

the question was mooted whether the same acts

could be treated as crimes both against the United
States and a state. It was there suggested that

a person could not be pmiished by two govern-
ments on account of or for the same act consti-

tuting crime, without violating the 5th Amend-
ment. But this court, speaking by Mr. Justice

Grier, said: 'An offense, in its legal signification,

means the transgression of a law. A man may
be compelled to make reparation in damages to

the injured party, and be liable also to punish-
ment for a breach of the jDublic peace, in conse-

quence of the same act ; and may be said, in com-
mon parlance, to be twice punished for the same
offense. Every citizen of the United States is

also a citizen of a state or territory. He may be
said to owe allegiance to two sovereigns, and may
be liable to punishment for an infraction of the

laws of either. The same act may be an offense

or transgression of the laws of botli. Thus, an
assault upon the marshal of the United States,

and hindering him in the execution of legal proc-
ess, is a high off'ense against the United States,

for which the perpetrator is liable to punish-
ment; and the same act may be also a gross
breach of the peace of the state,—a riot, assault,

or a murder,—and subject the same person to a
imnishment, \mder the state laws, for a misde-
meanor or felony. That either or both may (if

they see fit) punish such an offender, cannot be
doubted. Yet it cannot be truly averred that the
offender has been twice punished for the same
offense; but only that by one act he has com-
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mitted two offenses, for eacli of which he is justly

punishable. He eoiild not plead the punishment
bv one in bar to a conviction l)y the other; con-

sequently, this court has decided, in the case of

Fox V. Ohio, 5 How. 432, 12 L. ed. 222, that a
state may ])unish the offense of utterins.' or pass-

ino' false coin, as a cheat oi* fraud ])ractised on
its citizens; and, in the case of the United States

V. Mario-old, supra, that Conoress, in the proper
exercise of its authority, may punish the same
act as an offense against the United States.'

It is clear that the cases above cited are not in

point here. The government of the United States

and the governments of the several states, in the

exercise of their respective powers, move on dif-

ferent lines. The government of the United
States has no power, except as expressl^y or by
necessary implication has been granted to it, while

the several states may exert such powers as are

not inconsistent with the Constitution of the United
States nor with a republican form of government,
and which have not been surrendered by them
to the general government. An offense against

the United States can only be punished under
its authority and in the tribunals created by its

laws; whereas, an offense against a state can be

]:)unished only by its authority and in its tril^u-

nals. The same act, as held in Moore's Case, may
constitute two offenses, one against the United
States and the other against a state. But these

things cannot be predicated of the relations be-

tween the United States and the Philippines. The
government of a state does not derive its powers
from the United States, while the government of

the Philippines owes its existence wholly to the

United States, and its judicial tribunals exert all

their powers by authority of the United States.

The jurisdiction and authority of the United
States over that territory and its inhabitants, for

all legitimate purposes of government, is para-

mount. So that the cases holding that the same acts

com.mitted in a state of the Union may constitute
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an offense against the United States and also
a distinct offense against the state do not apply
here, where the two ti'i])unals that tried the ac-

cused exert all their powers under and by
authority of the same government,—that of the
United States.

It may be difficult at times to determine
whether the offense for which an officer or sol-

dier is being tried is, in every substantial respect,
the same offense for which he had been pi-evi-

ouslv tried. We will not therefore attempt to

formulate any rule by which every conceivable
case must be solved. But, passing by all other
questions discussed by counsel, or which might
arise on the record, and restricting our decision
to the above question of double jeopardy, we
adjudge that, consistently with the above act of
1902, and for the reasons stated, the plaintiff in

error, a soldier in the Army, having been acquit-

ted of the crime of homicide, alleged to have
been committed by him in the Philippines, by a

military court of competent jurisdiction, proceed-
ino" under the authority of the United States,

could not be subsequently tried for the same of-

fense in a civil court exercising authority in that
territory. This is sufficient to dispose of the pi'es-

ent ease.

The judgment must be reversed, and the case

remanded with directions to the Supreme Court
of the Philippines to order the complaint or in-

formation in the Court of First Instance to be
dismissed and the plaintiff in error discharged
from custody.

It is so ordered."
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B.

THE DEFENDANT CORRECTED AND RETRACTED THE AL-
LEGED FALSE TESTIMONY BEFORE HE LEFT THE WIT-
NESS STAND, AND THEREFORE THE EVIDENCE WAS AND
IS INSUFFICIENT TO SUSTAIN THE CONVICTION. (AS-

SIGNED AS ERROR FOR CONSIDERATION, AT THE OPTION
OF THE COURT, UNDER RULE 24, SUBDIVISION 4 THERE-
OF.)

Whilst this point was not raised during the trial, nor

introduced in the Assignment of Errors on file, we re-

spectfully request the Court to consider the same

under Rule 24, Subdivision 4 thereof.

"To correct obvious errors and prevent mani-
fest injustice, an appellate court may review the

evidence for purpose of determining its sufficiency

to sustain indictment, though sufficiency was not
questioned at the trial."

Wild t'. U. S., 291 F. 334. (C. C. A. 8)

;

SMte?' V. U. S., 257 F. 724. (C. C. A. 9).

We desire to direct the Court's attention to the in-

dictment in this case. The first count charges in sub-

stance that this defendant went on the stand as a

witness, had denied receiving radio bearings when in

truth and in fact he had received the same. The

second count charges in substance that the defendant

denied receiving two sets of radio bearings when in

truth and in fact he had received two sets.

So far as the first covmt is concerned, we desire to

call the Court's attention to the fact that the defendant

in this case when recalled to the stand and before the

conclusion of the case of U. S. v. Hudson, et cd., ¥o.

16647, retracted his former statement, that he had re-

ceived no radio bearings, and admitted that he had

received one set of radio bearings. (See Transcript of
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Record, page 47.) In view of the fact that tlie original

statement, even though false and even though delib-

erately false, was made, still, if the defendant before

the conclusion of the case wherein he was called as a

witness retracted said statement and corrected the

same, the first count must fall under the authority of

Ex parte Keizo Shihata, 35 Fed. (2nd) 636 (C. C. A.

9), the Court holding as follows:

''While the jjoint is not discussed in the briefs,

it has been suggested that, as a rule, where a wit-

ness who has given false testimony retracts it be-

fore he leaves the witness stand, it cannot be made
the basis of a perjury charge. In section 1044 (a)

of volume 2 of Bishop on Criminal Law (9th Ed.),

the editors say, 'The law encourages the correc-

tion of erroneous and even intentionally false

statements on the part of the witness, and perjury
will not be predicated upon such statements when
the witness before the submission of the case, fully

corrects his testimonv;' and the text is supported
by People v. Brill, 100 Misc. Rep. 92, 165 N. Y. S.

65, and People v. Gillette, 126 App. Div. 665, 111
N. Y. S. 133. If that be the law, of course the
entire fomidation of the deportation warrant is

swept away."

Under the decision above quoted, it is clear that no

perjury has been committed by this defendant as

charged in the first count.

Regarding the second count, we desire to point out

to the Court that there is a conflict in the testimony as

to whether or not two sets of radio bearings were ever

received by this defendant. The only witness who

testified as to the number of radio bearings given to

Johnsen was James Wills, the radio operator aboard
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the "Cahokia." Wills testified (see Transcript of

Record, p. 60)

:

^'I mean to let rny answer stand that I asked for a

radio bearing about 30 minutes prior to coming up

alongside of her. (Referring to the '(-oal Harbor.')

After I applied for this first set of radio bearings, it

was 40 or 50 minutes before I received them."

He further testified (see Transcript of Record, p.

61):

''Q. Then what you mean is that after you de-

livered the second set that was the first time that Mr.

Johnsen said the bearings were not any good?

A. Not necessarily.

Q. He might have said it before ?

A. Yes. From my experience on the 'Cahokia,' I

don't know whether those bearings w^ere any good. I

knew those bearings at that time w^ere not reliable as

they are to-day. They w^ere carrying about a two

degree correction for variation of deviation. It was

about 10 minutes after I received the first set of bear-

ings when I received the second. We had made con-

tact with the ship at that time. I decoded one set of

bearings, but don't know whether that was the first or

the second.

Q. In other words, what I am getting at is, when

you received the first set you don't know whether that

was the bearing you afterwards requested—they might

have become reversed, isn't that correct?

A. They might have given me the same one twice,

for that matter, T don't know.

Q. They might have given you the same one twice?

A. Yes."
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Mr. Wills testified further (Transcript of Record,

p. 63) :

"It is possible that Mr. Johiisen told me to get these

bearings in code, and that when I handed them to him

decoded that he told me to go back and get them in

code, and that represented the second set. It is per-

fectly possible that I gave Johnsen two different sets

of bearings when he thought it was two coi)ies of the

same set."

Mr. Johnsen in this regard testified as follows (see

Transcript of Record, pp. 116-117) :

"Q. Now, Mr. Johnsen, you heard Mr. Wills testify

here, didn't you? A. I did.

Q. You heard him testify that after he gave you

that first set of bearings he suggested to you, that he

get you a second set of bearmgs. You heard that,

didn't you? A. I heard it.

Q. Is that correct ?

A. I don't remember now whether that is correct,

or not.

Q. You don't know whether that is correct, or not?

A. No, I don't remember whether that is correct,

or not.

Q. Do you remember that he brought you a second

set of bearings?

A. No, I only remember getting one set.

Q. Would you say positively that you did not get

two sets? A. No, I will not say positively.

Q. You are not sure whether you did, or did not ?

A. It might have been this way, he might have

come up there with a radio bearing in plain language
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and I did not want it in plain language, I wanted it

in code.

Q. You wanted it in code?

A. Yes. And that is where he might have got the

idea that I got two.

Q. What code did you want them in?

A. The regular Navy code.

Q. The regular Navy code? A. Yes."

We submit that in order to constitute the crime of

perjury the false statement must be made wilfully.

The testimony above quoted plainly shows that there

could have been no wilful perjury on the part of

Johnsen as to the receiving of the two sets of bearings.

Even Wills admits that he may have handed Johnsen

two copies of the same set of bearings and Johnsen

testified even in the present trial that he does not re-

call ever having received two separate bearings and

explains that when he asked that Wills get the original

decoded bearing into code Wills may have believed

that he w^as handing Johnsen a second set of bearings.

This conflict in the testimony should, of course, be

resolved in favor of defendant. In other words, if

the conflict of testimony is just as consistent with the

defendant's innocence as it is with the defendant's

guilt the same must be resolved in favor of the de-

fendant and hence we must conclude that no perjury

was committed by Johnsen as mentioned in the second

count of the indictment. If in fact, although the same

is not conclusive from the evidence, Johnsen received

two sets of bearings and stated that he received but

one set, in view of the testimony given above, the worst
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that can be said of Johnsen is that he made an honest

mistake of fact.

We, therefore, respectfully submit to the Court that

both counts of the indictment have fallen and upon

this phase of the case, if upon no other, the judgment

should be reversed.

CONCLUSION.

It is elementary, of course, that in order to con-

stitute any crime or public offense there nuist be a

joint operation or union of act and intent. In other

words, there must be, in order to support a conviction,

some evidence by which intent, either proven directly

or indirectly, may be inferred, and it is inevitable that

in looking for a wilful intent we must search for and

find some motive for the crime. It is inconceivable

that any man, and particularly a man with the record

of this defendant in the Coast Guard, should have

wilfully and knowingly committed the crime with which

he stands convicted without some strong impelling

motive. The Court must bear in mind that Johnsen

had been in the Coast Guard for twenty-four years

and had but a few more years to serve before honor-

able retii-ement. His record up to the time of the

search of the '^Coal Harbor" and the subsequent

trial of the defendants in that case was unblemished.

Is it not inconceivable that a man with this record

could or would have gone upon the stand and de-

liberately and wilfully committed jierjury without

some strong impelling motive?
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We respectfully submit to the Court that there is no

evidence whatsoever from which motive can by the

remotest stretch of the imagination be inferred. John-

sen had certainly nothing to gain financially, nor could

the seizure of the "Coal Harbor'' in any way better

his position with the Coast Guard. He had already

reached the rating of Chief Boatswain and had held

that rating since it was created in 1924. In fact a

careful analysis of this entire record in our opinion

leads to the inevitable conclusion that Johnsen made

an honest mistake of fact; that he did his utmost to

give the Government what he believed to be the true

position of the ship which he commanded, which posi-

tion was calculated by dead reckoning and which he

believed to be more accurate than any position that

could possibly be received by him from a radio bear-

ing, which came too late, and in this respect we desire

to call the Court's attention to Johnsen 's uncontra-

dicted testimony (see Transcript of Record, pp. 109,

110, 111, 112) :

"Before I asked for these radio bearings, I had

calculated my position by dead reckoning. I got a

position in the afternoon, approximately at two P. M.,

and I steered certain courses and distances, until the

'Coal Harbor' was sighted. I calculated my position

from the position I got at 2 o'clock, plus my courses

and speed from 2 o'clock up to the time I sighted the

'Coal Harbor.' That is what is called dead reckoning.

I don't remember exactly, but that placed me approxi-

mately between 6 and 8 miles off land. It was quite

some time after I requested these radio bearings before

I received them; I had the fix of the 'Coal Harbor'
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and was towing her in, if my memory does not fail me.

As near as I can recall, I had started to tow in, and by

towing in I mean by that I had the 'Coal Harbor' in

tow and had started for San Francisco with it. I had

started the tow-in before I had received these radio

bearings. When Mr. Wills, who was the radio oper-

ator at that time, handed me this radio bearing, my
recollection is not right clear now on that point, but,

if anything, I have a slight recollection that I kind of

balled him out because he was so late in receiving

them. Sort of balled him out, he was so late in re-

ceiving them; and, if my recollection is not wrong,

he had them in plain language, and I did not want

the radio bearing in plain language; I wanted it in

code. Because w^hen officers are cruising and watching

the rum runners like we were, we didn't want to work

and give them our position in plain language; because

they would know where we were, and we always used

our own code, and T did not want it in plain language.

In other words, I wanted the radio bearing in code;

so that other rum runners that I might pick up or be

looking for w^ould not know our position. I did not

use these radio bearings and I did not plot them. I

threw them overboard on my w^ay in. I don't re-

member requesting any second set of radio bearings.

I don't remember getting more than one set. I did

not plot any, at all. I did not get the radio bearings

when I wanted them, and I did not consider them of

any value to me, at all.

Q. Did you consider that your position, as calcu-

lated by your dead reckoning, was more accurate than
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any position that could be given you by a radio bear-

ing, that was as late as this one was ?

A. I did at that tune, because I got a fix at two

P. M. in the afternoon, and that was after six in the

evening when I sighted the 'Coal Harbor.'

Q. As a navigator, did you consider this radio

bearing of any value, whatsoever?

A. I do some times.

Q. I say, did you at this particular time ? A. No.

Q. Why, Mr. Jolmsen, on the first time that you

testified, in the 'Coal Harbor' case, did you first tell

the district attorney and the jury, if they were pres-

ent, that you did not get the radio bearings?

A. I had not used the radio bearings, and I did

not believe the radio bearings was of any importance

to anybody; I had a perfect right, as commanding

officer of any vessel, to ask for a radio bearing, and

w^hether I wanted to use that radio bearing, or not,

it is up to me; they could not compel me to use the

bearing. I am responsible for the vessel.

Q. In other words, as coimnanding officer of the

vessel, you have the right to call for a radio bearing

any time you wish, and disregard any or all of them

if you wish? A. That is correct.

Q. And you are responsible for the position of

your vessel whether it be calculated by your dead

reckoning, or some other way? A. I am.

Q. Was it your intention, at the time you testi-

fied, to give, to the best of your knowledge and belief

as a navigator, your true position?

A. I wanted to give my true position.
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Q. You believed that your true position was that

which you had calculated by dead reckoning?

A. I did.

Q. And that the radio bearing would not reveal

your true position? A. Yes.

Q, Had you intention, at the time that j^ou testi-

fied, to deceive the Government, or the defense, or the

jury, or the Court, or any person, whatsoever, as to

your position?

A. I had no intention to deceive anybody. I am
not in the habit of doing those things.

Q. Did you have anything to gain or lose, one way

or the other by so doing?

A. Not that I know of. I had plenty to lose since

that time."

We respectfully submit that this testimony stands

uncontradicted.

Said Mr. Circuit Judge Rudkin in the case of

Sturtevant v. U. S., decided December 3, 1929:

*'A person cannot be convicted of a crime on
motive and theory alone, however plausible the

theory may be, without other or further support
in the evidence."

Here is a case, much stronger, where a motive can-

not even be erected by imagination, in view of all the

circumstances. It is plainly a case where Johnsen

made a mistake of fact, for which he has been suffi-

ciently punished by the Coast Guard Court, and a

case where the jury in the civil tribunal reconunended

as follow^s:

*'We, the jury, unanimously recommend ex-

treme leniency be granted above defendant." (T.

24.)
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For the foregoing reasons it is very respectfully

submitted that the judgment should be reversed.

Dated, San Francisco,

January 8, 1930.

GoLDMAjf & Nye,

Reed M. Clarke,

Robert B. McMillan,

Attorneys for Appellant.
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BRIEF FOR APPELLEE

The statement of the case made by appellant is ac-

curate and makes it mmecessary for appellee to restate

the case. The appellant was tried and convicted in

April, 1929, upon an indictment charging in two counts

perjury committed by the appellant on two occasions

during the trial of a case, indictment No. 16647. In

that case several defendants had made pleas to the

jurisdiction and the plea was on trial during February

and March, 1928, in the United States District Court at

San Francisco.

The points made by appellant upon this appeal are

two: that his plea of former jeopardy and conviction



was a complete defense to the indictment herein ; that

the evidence was insufficient to sustain the conviction.

The record shows that the defense of former jeop-

ardy and conviction was saved, because exceptions re-

lating to this defense were duly taken and allowed

and are the subject of assignments of error. The de-

fense of insufficiency of the evidence was not saved,

and is not covered by the assignment of errors.

I. THE COURT PROPERLY REJECTED THE PLEA OF FORMER
CONVICTION AND FORMER JEOPARDY.

(a) TliQ trial hefore the Coast Guard Court tvas not

for the same offense.

The evidence shows that on April 6, 1928, the de-

fendant was placed on trial before a general court of

United States Coast Guard convened at San Francisco

upon a charge of "scandalous conduct tending to the

destruction of good morals." There were seven speci-

fications of ''scandalous conduct." All of the seven

specifications referred to false testimony wilfully given

by the defendant in indictment No. 16647, referred to

above. A portion of the testimony given by the de-

fendant was quoted in each specification. Specifica-

tions 1 and 5 referred specifically to the false testimony

which was the subject of the later trial of the defend-

ant for perjury, which is the subject of this aj^peal.

The defendant was convicted by the Coast Guard court

upon both specifications.

Jurisdiction was conferred upon the Coast Guard

court by Act of Congress of May 26, 1906 (Title 14,



U. S. Code Ann. Sec. 143). Under that Act the juris-

diction of a Coast Guard court is limited to certain

specified offenses. For convenience we quote them:

'^Disobeying lawful order of superior officer;

refusing to obc}^ lawful order of sui:)erior officer;

striking, assaulting, or attempting or threatening

to strike or assault a superior officer while in the

execution of the duties of his office; drunkenness
on duty; drunkenness; gambling; misappropria-
tion of mess funds; misuse of Grovernment prop-
erty or supplies; fraudulently signing vouchers;
theft in an amount under $100 ; scandalous conduct
tending to the destruction of good morals; deser-

tion; absence from duty without leave or after

leave has expired ; neglect of duty ; conduct unbe-
coming an officer and a gentleman; malicious or

willful destruction of public property; aiding or

enticing others to desert; smuggling liquor on
board a vessel of the Coast Guard ; cruelty toward
or oppression or maltreatment of any subordinate

person in the service; using obscene or abusive

language; violating or refusing obedience to any
lawful order or regulation issued by the Secretary

of the Treasury or the President."

The Act of Congress further limits the power of the

court to punish the foregoing offenses, both as to com-

missioned officers and as to persons other than commis-

sioned officers. The defendant being a non-commis-

sioned officer (chief boatswain), could not be punished

by a greater punishment than the following

:

''Dishonorable discharge; forfeiture of not to

exceed two months' pay; imprisonment on land

for a period not to exceed one year; confinement

aboard ship not to exceed one month ; confinement

in single irons, on bread and water, or on dimin-

ished rations, not exceeding thirty days, but a full

ration shall in all cases be given at least every third

day ; confinement in single irons ; reduction to next



inferior rating ; deprivation of liberty for a period
not to exceed three months; extra duties, and the

imposing of these punishments will be regulated
in accordance with rules prescribed by the Secre-
tary of the Treasury."

It will be observed that the crime of perjury in the

United States District Court or in any other court is

not specifically named among the offenses over which

the Coast Guard court has jurisdiction. If such con-

duct can be punished by the Coast Guard court, then

it is only bv virtue of some general term which could

be construed as covering such misconduct. The most

general of such terms are '

' scandalous conduct tending

to the destruction of goods morals," "neglect of dutj^"

"conduct unbecoming an officer and a gentleman." By
no stretch of the imagination could the crime of per-

jury be covered or included in any of the other named

offenses. The trial in fact was held upon the broadest

of these charges: "scandalous conduct tending to the

destruction of good morals."

What construction should be given to this general

phrase, '

' scandalous conduct tending to the destruction

of good morals" ? If it is assumed that perjury before

the District Court or any other court is "scandalous

conduct," would it follow that a conviction before the

Coast Guard court of "scandalous conduct" is a bar

to a prosecution for perjury in the civil court? Let

us reverse the situation. If this defendant had been

convicted or acquitted of the perjury charge prior to

his trial in the Coast Guard court, would the conviction

or acquittal of perjury have been a bar to subsequent

action in the Coast Guard court? It seems to us that
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of
^

' scandalous conduct'
'

' is general and is inclusive

of very many acts and offenses other and different

from a charge of perjury. The charge of perjury is

of a peculiarly technical character. Testimony might

be deliberately false and yet a civil prosecution fail

because of some technical reason; whereas a military

court, passing upon the identical acts, might hold that

the officer was never the less guilty of '

' scandalous con-

duct" or "misconduct."

We would say, therefore, that had the civil trial for

perjury taken place before the trial in the Coast Guard

court, it would still have been possible for the Coast

Guard to discharge him, reduce him in rank or punish

him in various other ways authorized by Congress. If

the conviction of perjury would not have been a bar to

a prosecution before the Coast Guard court, then it

would follow that the prosecution and conviction by the

Coast Guard court was not a bar to the subsequent

prosecution in the civil court.

Let us look at the statute from another angle, that

of crimes other than perjury, for example, the crime

of murder. A broad definition of '

' scandalous conduct

tending to the destruction of good morals" would in-

clude the crime of murder, just as much as the crime of

perjury. Supposing a member or officer of the Coast

Guard in the course of duty, or not in the course of

duty, committed homicide. Could the Coast Guard

court by proceeding to try him upon a charge of '

' scan-

dalous conduct" bar a subsequent prosecution for mur-



der? Supposing the Coast Guard court acquitted him?

Would that end the matter? But let us suppose the

Coast Guard court convicted him. According to the

limits of its jurisdiction, imprisonment on land not to

exceed two j^ears in the case of a commissioned officer

and one year in the case of a non-commissioned officer,

or other j^erson, would be the limit of imprisonment

which the Coast Guard court could give. The court of

course could add the minor punishments, reduction in

rating, short rations, etc. Is it conceivable, however,

that this broad iDower of the Coast Guard court to

charge a man for ''scandalous conduct" would include

the power to try a man even for an offense capital in

its nature, but not cai^ital because the Coast Guard

court has a limited jurisdiction to i^unish? We have

taken the crime of murder as one of the most serious

of all crimes. Treason is equally if not more serious.

Could a treasonable act be included in the charge ''scan-

dalous conduct," punishable by the Coast Guard court?

Would a trial there be a bar to a trial for treason else-

where? If appellant's argument is correct, then this

would be the result. Let us take other crimes specifi-

cally named in the Act of Congress. An amount under

$100 is i^unishable by the Coast Guard court. If a mem-

ber of the Coast Guard should steal an amount greater

than $100, then, according to appellant's arg-ument, he

could be charged with "scandalous conduct tending to

the destruction of good morals." The power of the

court, however, to i3unish the greater as well as the

lesser offense is the same.

We might continue this indefinitely but the forego-
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tion is correct, then the general charges such as
'

' scan-

dalous conduct," etc., "conduct unbecoming an officer,"

etc., can be made to include the most heinous crimes,

even though the i^ower to punish is limited, and by such

an inclusion, the military court by prompt action can

exclude later action by the civil court. No such prin-

ciple has been followed by the courts.

(b) Tlte Authorities.

The recent case of

King vs. U. S., 31 Fed. (2d) 17 (CCA 9th Cir.)

points out that a single act may be an offense against

two statutes and that if each statute requires proof of

an additional fact, while the other does not, an acquit-

tal or conviction under either statute does not exempt

the defendant from prosecution or punishment under

the other. In that case it was held that conviction of

the offense of selling morphine not in or from the

original stamped package is not a bar to a subsequent

prosecution for the offense of shipping morphine in

interstate commerce, the special tax required therefor

not having been paid, even though the same morphine

is involved in the two cases. This court held that the

first offense was not included in the second.

The case of

Carter vs. McClaughry, 183 U. S. 365

involved a question of the jurisdiction of a military

court. The defendant in that case had been sentenced

by a general court martial of the United States Army.

He was tried on four charges with specifications under
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each. The first charge was conspiracy to defraud the

United States, the second was causing false and fraud-

ulent claims to be made against the United States.

Both of these were charged to be in violation of the

60th Article of War. The third charge was for conduct

unbecoming an officer and gentleman in violation of

the 61st Article of War, and the fourth charge was em-

bezzlement. The specifications of
'

' conduct unbecoming

an officer and gentleman" referred to various false and

fraudulent claims which the defendant had caused to

be made and paid. The false and fraudulent claims

specified and covered under the third charge, "conduct

unbecoming an officer and a gentleman '

' were the same

false and fraudulent claims that were referred to and

covered in the second charge. The defendant was con-

victed of charges one, two and three and was sentenced

to fine and imprisonment under the first and second

charges and the punishment of dismissal was given un-

der the third charge. It was argued that the offense

under charge three, "conduct unbecoming an officer

and a gentleman" was the same offense as those speci-

fied under charges one and two, "called hy a different

name", and that therefore the punishment of dismissal

from the service was illegal because a third punishment

was given where but two offenses were committed. The

Supreme Court iDointed out, however, that the two were

not the same.

*

' But the offense of conduct unbecoming an officer

and a gentleman is not the same offense as conspir-

acy to defraud, or the causing of false and fraudu-
lent claims to be made, although to he guilty of the

latter involves being guilty of the former/'
(Italics ours)
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So in the present case, the offense of "scandalous con-

duct tending to the destruction of good morals" is not

the same offense as the crime of perjury, although, per-

haps, being guilty of the latter involves being guilty of

the former.

Appellant relies chiefly upon the case of

Grafton vs. U. S., 206 U. S. 333,

as being determinative of the question. The court in

that case laid down the fundamental principle as fol-

lows:

"We assume as indisputable, on principle and au-
thority, that before a person to be said to have been
put in jeopard}" of life or limb the court in which
he was acquitted or convicted must have had ju-

risdiction to try him for the offense charged. It is

alike indisputable that if a courtmartial has juris-

diction to tr}^ an officer or soldier for a crime, its

judgment will be accorded the finalty and conclu-

siveness as to the issues involved which attend the

judgments of a civil court in a case of which it may
legally take cognizance." (Italics ours.)

In that case the defendant was charged and tried for

a violation of the 62nd Article of War. One of the par-

ticular specifications was that at a particular time and

place he, while a sentry on post, feloniously killed one

Felix Villanueva, by shooting him with a magazine

rifle. He was tried and was acquitted. Subsequently

a criminal information was lodged against him in the

civil court for the crime of assassination and the crime

described was the illegal and unjustified and malicious

killing of Felix Villanueva, the time, j^lace and mode

of killing being the same. It was held by the Supreme
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Court that the acquittal before the military court was

a bar to a subsequent prosecution before the civil court.

Under the 62nd Article of War, the courtmartial had

jurisdiction to try officers and soldiers of the army for

all crimes in violation of puhJic Jaw, excepting capital

offenses. The crime for which Grafton was tried be-

fore the military court was the crime of homicide, as

defined by the penal code of the Philippines. The

crime for which he was accused in the civil court was

the crime of assassination, which was punishable with

the death penalty. The question was, therefore, whether

an acquittal of the charge of homicide (or manslaugh-

ter) was a defense to a subsequent prosecution for as-

sassination (or murder), the actual acts involved being

the same in both cases. The conclusion reached by the

court was manifestly correct, for an acquittal of the

one charge would show that the defendant could not

have been guilty of the other. The defendant being

acquitted of the charge of manslaughter it was appa-

rent that he could not have been guilty of the worse

charge of murder. Similarly if the defendant had been

acquitted in the civil court of the charge of murder,

and subsequently had been tried by a court martial for

the lesser offense of manslaughter, the acquittal of the

worse charge, murder, would have jDrecluded a i^rose-

cution for the lesser charge, manslaughter. In the

Grafton case there was, therefore, jurisdiction in the

court to try the defendant for the specific act, homi-

cide. That same homicide was the charge in the civil

court, the sole difference being the degree of heinous-

ness.
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It is obvious that the rule of the Grafton ease is

not applicable here. The particular offense for which

this appellant was on trial in the Coast Guard court

was not the crime of perjury and therefore his convic-

tion before the Coast Guard court was not a bar to a

subsequent prosecution in the civil court. The Grafton

case would be absolutely in line with the present case

had it appeared in that case that Grafton instead of

being tried for homicide before the court martial, was

tried for neglect of duty, conduct unbecoming an of-

ficer and a gentleman, etc., the specification being the

killing of a human being. Had that been the case,

would the arm of the civil court have been stayed upon

a prosecution for murder, the actual acts involved in

the two cases being the same ? We have no doubt as to

the answer, namely, the decision in the Grafton case

would have been to allow the civil prosecution for mur-

der.

To conclude: the District Court rightly rejected the

plea of former jeopardy and conviction because the

Coast Guard Court had no jurisdiction to try the de-

fendant for the crime of perjury, and in fact the de-

fendant was not tried for the crime of perjury.

II. THE EVIDENCE IS SUFFICIENT TO SUSTAIN THE CONVIC-

TION.

Defendant raises a point not raised during the trial,

and not referred to in the Assignment of Errors. It

is that defendant corrected and retracted the false testi-

mony which he gave before he left the witness stand in

the original case in the District Court, that such testi-
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moiiy could not be made the basis of a perjury trial,

and that therefore the evidence in the present trial was

insufficient to sustain the conviction. Appellant asks

the court to consider this point under Rule 24, Sub-

division 4.

(a) This point is raised for the first time in the ap-

peal and is not saved in the record.

The court is fully conversant with the rules that it

has applied in the past uj^on the presentation of points

in the appeal of a case. We do not propose to take

the court's time in referring to them, or in citing au-

thorities. We merely state the fact, that no motion was

made, or exceptions taken, or Assignment of Errors

made preserving the point.

In the event that the court will consider this defense,

we contend that the conviction should stand, neverthe-

less.

(b) The authorities are in conflict upon the rule

whether retraction of false testimony ivill bar a prose-

cution for perjury.

Plaintiff relies and cites the language of this court

appearing in

Ex parte Keizo Shibata, 35 Fed. (2d) 636.

The court therein referred to the suggested rule that

where a witness who had given false testimony retracts

it before he leaves the witness stand, it cannot be made

the basis of a perjury charge. It will be observed that

this language was not given with reference to the de-

cision of the court, but in reply to an argument of



13

counsel which was unnecessary. The ruling was that

a JaiJanese alien who was the subject of a clei^ortation

proceeding on account of perjuiy, could not be deport-

ed because he had only admitted perjury without being

tried or convicted of perjury. Furthermore, the court

did not accept the suggestion from counsel that false

testimony, when retracted, cannot be made the basis of

perjury, but left the question open. The opinion says

:

''If that he the law of course the entire founda-
tion of the deportation warrant is swept away.
But, howevey that may he, if there was perjury at

all, the offense was committed in Seattle, etc."

(Italics ours)

The cases cited were two from New York, the Brill

and the Gillette cases.

There is in fact a considerable conflict of opinion

upon this point. The case of

U. S. vs. Price, 165 Fed. 904

considered generally the privilege of a witness against

self-incrimination, and particularly, whether a possible

defendant subpoenaed to appear before a grand jury

must claim his privilege. Judge Hough spoke of the

view which confounded the privilege of a witness with

the rights of a party.

"The extent and nature thereof is reviewed in

People V. Gillette, 111 N. Y. Supp. 133, and from
the reasoning of that case, I respectfully dissent."

So in

Loiihriel vs. U. S., 9 Fed. (2d) 807 (CCA 2nd
Cir.)

the court considered the question whether a witness be-
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fore a grand jury is relieved from the duty to testify

in the event that his testimony will prove the falsity

of testimony previously given. The court in holding

that the witness is obliged to testify said:

"Nor does it make the least difference that com-
l)lainant may furnish evidence of the fallacy of the
earlier statement. Perhaios all a man's testimon}^

upon a continued inquiry must be taken together,

and no prosecution will lie if he recants before he
is through. People v. Gillette, 126 App. Div. 665,

111 N. Y. S. 133. But tve do not rely upon that

case, or mean to accept tlie doctrine. \Ye may as-

sume the ojDposite, and suppose that subsequent
admissions at the same hearing may be used
against the witness to prove his guilt in uttering

the earlier. Nevertheless his duty to testify exists

by hyi^othesis before the predicament which his

tergiversation has created; he cannot absolve him-
self of that duty by an initial contumacy, whatever
disguise he may choose for it. It continues until

the inquiry is at an end, however he may have en-

meshed himself in his own toils. Were it not so,

even cross-examination would be impossible, and a
hardy knave could block the search for truth by
the first preposterous fancy which he chose to put
forward. We do not mean necessarily to include

a second and independent hearing, even though
concerned with the same subject. Whether or not
one may then claim a privilege by virtue of the

peril from his earlier testimonv we do not sav. In
Daniels v. United States, 196 F. 459 (CCA. 6)
116 C C A. 233, so much was said obiter, and
Cameron v. United States, 231 U. S. 710, 34 S. Ct.

244, 58 L. Ed. 448, is not to the contrary. But
there is a clear distinction between a single inquiry
and succeeding ones; as to the first there is no
doubt."

So in

Martin vs. Miller, 4 Missouri 39
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it was said that if a witness stated a material fact which

was false within his own knowledge, such a statement

is not the less perjury because the witness upon a fur-

ther examination confessed what he had heretofore

denied.

See also

21 Riding Case Lmv, p. 269.

In none of the cases, excepting in the Shibata case,

does the fact appear that appears here, namel}^, that

the defendant corrected his perjury not on his own

initiative and voluntarily, but after the perjury had

been discovered from other sources.

In the

Shibata case, 35 Fed. (2d) 636,

and aiDjDarently in the

Gillette case, 111 N. Y. S. 133,

the defendant voluntarily corrected his false testimony.

Thus it appears that the rule is neither so settled nor

so sure as the appellant would have the court believe.

Now let us take up the evidence in support of the two

counts.

(c) In any event, there was no retraction of the

testimony involved in the second count. The evidence

sustains conviction thereunder.

The first count of the indictment aptly charged the

falsity of particular testimony which was quoted in the
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indictment. There is no denying that toward the close

of the original trial the defendant, being placed upon

the stand by the District Attorney for that purpose, re-

tracted the testimony quoted in the first count of the

indictment.* But, even if the court were to accept ap-

pellant's theory, a reversal would not follow. The same

sentence was given upon both counts, to run concurrent-

\y. If the evidence under the second count was suffi-

cient, then the judgment will stand.

As to the second count of the indictment, the case is

different. The defendant, on being placed on the stand

b}^ the District Attorney during the original trial ad-

mitted that he had received radio bearings, but denied

that he had received two sets of radio bearings at dif-

ferent times. This he never retracted. The second

count of the indictment in the case at bar aptly charged

perjur}^ in the giving of this testimony. Appellant's

counsel tacitly admits this, but argues that the evidence

was not sufficient to sustain the second count. As to

this, we say again that the point is not saved in the

record. Plowever, apart from this, the record sustains

the conviction under the second count.

Two sets of radio compass bearings were sent by

Naval Radio and received by the "Cahokia" at 6:45

P. M. and 7 :26 P. M. respectively. This cannot be con-

troverted. The control station was Point Montara, as-

*Footnote: The making of this point illustrates the rule for which
we contended in the first part of this brief. Suppose that the trial in

the civil court for perjury preceded the Coast Guard trial and that the
civil court followed the doctrine that retraction cancels an earlier per-
jury, and directed an acquittal for the perjury charge made under the
first count in the present indictment. Would such acquittal have barred
the Coast Guard Court from trying the defendant for "scandalous con-
duct, etc."? We say no.
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sisted by Farallone Station and Point Reyes Station.

The original records were identified by Lieut. Com.

J. H. Cliadwick, and explained and j)laced in evidence.

(Rec. pp. 70, 71, 73.)

The testimony of Yancey, the radio operator from

the control station at Point Montara who sent the bear-

ings, confirmed that of Chadwick. (Rec. pp. 85-87.)

James Wills was the radio operator on the ^'Ca-

hokia." This witness was evasive, was obviously friend-

ly to the defendant and hostile to the prosecution. (Rec.

p. 52.) It is clear from his testimony that he received

both sets of bearings (Rec. pp. 52, 53), and that he

gave the second set to the defendant, his commanding

officer. (Rec. pp. 53, 54.) He did not enter the mess-

ages in the radio log of the ''Cahokia" (Rec. p. 56)

as the regulations required (Rec. p. 57), and his reason

for not entering the messages in the log was that he

had no copies, his copies having been given to the de-

fendant. (Rec. p. 58.) His testimony at the Coast

Guard hearing (which testimony came out on the cross-

examination herein) was that he gave the second set of

bearings to Mr. Johnsen. (Rec. pp. 59, 60.) It is true

that on further cross-examination, this witness wob-

bled and gladly accepted the chance of saying that per-

haps there was just one set, different copies of which

he delivered. (Rec. p. 63.)

All of this, we submit, was evidence which the jury

might consider and pass upon in deciding the question

before them, viz., had the defendant knowingly testi-

fied falsely as charged in the indictment.



18

The question of motive was also for the jury. Coun-

sel seeks to point out the insufficiency of the motive.

What is, or is not a sufficient motive for the commis-

sion of a wrongful act is one which we will not argue

here. The motive inspiring good as well as wi'ongful

acts is, after all, one of the deepest mysteries of the

human heart. The argument upon this, as well as the

conflict of the evidence, would properly be directed to

the jury, not to the court of appeal.

We submit that the judgment should be confirmed.

Respectfully submitted,

Geo. J. Hatfield,

United States Attorney.
\''

Esther B. Phillips,

Assistant United States Attorney.
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HENRY CLAY AGNEW, 1503 L. C. Smith Build-

ing, Seattle, Washington,
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ANTHONY SAVAGE, United States District At-

torney for the Western District of Washington,
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trict Attorney for the Western District of

Washington,

Attorneys for Appellee.

In the United States District Court for the West-

ern District of Washington, Southern Divi-

sion.

No. 8104.

In the Matter of the Petition of CLAY ROS-

SELLE, bj/ His Next Friend HENRY CLAY
AGNEW, for a Writ of Habeas Corpus.

PETITION FOR WRIT OF HABEAS CORPUS.

Petitioner avers

:

I.

That petitioner is now illegally restrained and

imprisoned in this district by a United States Mar-

shall's deputy or assistant whose true name is now

not known by petitioner and that this petition is
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brought by his next friend in this district, Henry

Clay Agnew.

2.

That the only cause or reason for said restraint

and imprisonment of petitioner is a judgment and

commitfment issued in Cause No. 1532 District

Court for Idaho, Eastern Division, based upon an

indictment, a certified copy of which is on file in

this court as an exhibit in Cause No. 8099 and that

true copies of said judgment and committments are

attached to the original of this petition and are in

the possession of and have been served by peti-

tioner upon the district attorney for this district

and said Idaho district.

3.

That said attached judgment and commitment

is void in this that it sentences petitioner to two

places of confinement on said term of imprisonment

and that the only legal portion of said sentence, that

is the portion sentencing petitioner to the peni-

tentiary has been completely executed.

4.

That the terms and conditions of the judgment

and commitments, together with the contents of said

indictment are by this reference made a part of
|

this petition. That said indictment is in the files of

this court and a copy is not now available to peti-

tioner. [1*]

*Page-number appearing at the foot of page of original certified

Transcript of Record.

i
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WHEREFORE petitioner praj^s that a writ of

habeas corpus issue commanding John Doe, deputy

or assistant United States Marshal/, to appear before

this Court on a day fixed having then and there the

body of the petitioner and show cause why a writ of

habeas corpus should not issue and to show the

cause or reason of the restraint of the petitioner if

any.

HENRY CLAY AGNEW,
Attorney for the Petitioner.

State of Washington,

County of King,—ss. .

Henry Clay Agnew, on oath, says : That he brings

this petition as a ex-friend of the petitioner and

as his attorney; that he has read the foregoing

petition and believes the same in all respects to be

true and correct.

HENRY CLAY AGNEW.

Subscribed and sworn to before me this 4th day of

September, A. D. 1929.

WARREN HARDY,
Notary Public in and for the State of Washington,

Residing at Seattle. [2]
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In the District Court of the United States in and

for the District of Idaho, Eastern Division.

March 30, 1928.

CRIMINAL—No. 1532.

UNITED STATES OF AMERICA

vs.

CLAY ROSSELLE et al,

Defendants.

JUDGMENT.

Comes now the District Attorney with the de-

fendants. Clay Rosselle, Jack Robinson, Roe Gil-

lespie and Dock Borst with their counsel, into court,

this being the time fixed for judgment herein.

The Court asked the defendants if they had any

legal cause to show why judgment should not be pro-

nounced against them, to which they replied they

had none, and no sufficient cause being shown or

appearing to the Court,

—

NOW, THEREFORE, it is adjudged upon the

plea of guilty that the defendant Clay Rosselle is

guilty as charged in each of the twenty counts of the

indictment, and

It is further adjudged that on Count One of the

indictment said defendant be imprisoned in the

LTnited States Penitentiary at McNeil Island, Wash-

ington, for a term of twent}^ months, and pay a fine

of $2,000.00.
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And that said defendant be imprisoned in the jail

of Fremont County, Idaho, as follows:

Upon Counts Four, Five and Twenty for a term

of six months, incarceration on these counts to com-

mence at the conclusion of the service of term im-

posed on Count One in the Penitentiary at McNeil

Island.

Upon Counts Ten, Twelve, Fourteen, Sixteen,

Eighteen and Nineteen for a term of six months, to

run consecutively to and follow the term imposed on

Counts Four, Five and Twenty

;

Upon Counts Two, Nine and Eleven that he pay

a fine of $500.00.

Upon Counts Three, Thirteen, Fifteen and Seven-

teen that he pay a fine of $500.00, and

Upon Counts Six, Seven and Eight for a term of

six months, and pay a fine of $100.00, to run con-

currently with the term imposed on Counts Four,

Five and Twenty. The defendant to be imprisoned

in said jail until said fines be paid.

The defendant was remanded to the custody of the

United States Marshal to be by him delivered into

the custody of the warden of said United States

Penitentiary. [3]
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[Title of Court and Cause.]

COMMITMENT.

United States of America,

District of Idaho,—ss.

The President of the United States to the Marshal

of the District of Idaho, or to his Deputy, and

to the Keeper of Either of the Jails in Our Said

District, GEEETING:
WHEREAS, at the March Term of the above-

entitled court. Clay Rosselle was duly convicted of

the crime of conspiracy contrary to the form of the

statute in such case made and provided, and against

the peace and dignity of the United States of

America, for which offence he hath this day been

sentenced by our said Court to pay a fine of Two
Thousand and no/100 Dollars and to be imprisoned

in the United States Penitentiar}^ at McNeil Island,

Washington, and to be there kept for the term of

twenty months, and until said fine be paid, and to

stand committed till this sentence be performed.

A stay of execution of this judgment was granted

to none.

NOW, THIS IS TO COMMAND YOU, the said

marshal or deputy, to take and keep and safely

deliver to said defendant into the custody of the

keeper or warden in charge of said prison forth-

with.

AND THIS IS TO COMMAND YOU, the said

keeper or warden in charge of the said prison, to

receive from the said marshal or deputy the said
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defendant, convicted and sentenced as aforesaid,

and liim keep and imprison in accordance with said

sentence, or till he be otherwise discharged by law.

Hereof fail not at your peril. [4]

WITNESS the Honorable CHAELES C. CAVA-
NAH, Judge of our said court, and the seal thereto

affixed at Pocatello, in said district, this March 30th,

1928.

[Seal] W. D. McEEYNOLDS,
Clerk.

[Endorsed] : Filed April 10, 1928.

I, hereby certify that I executed the within com-

mitment by delivering the within-named prisoner

into the custody of the warden of the United States

Penitentiary at McNeil Island, Washington, on the

4th day of April, 1928, and at the same time I de-

livered to said warden a true copy of this commit-

ment.

F. M. BEESHEAES,
U. S. Marshal.

By H. A. Buchenan,

Deputy. [5]

[Title of Court and Cause.]

COMMITMENT.
United States of America,

District of Idaho,—ss.

The President of the United States to the Marshal

of the District of Idaho, or to His Deputy, and

to the Keeper of Either of the Jails in Our Said

District, GEEETING:
WHEEEAS, at the Pocatello Term of the above-
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entitled court, Clay Rosselle was duly convicted of

the crime of possession, sale and manufacturing

of intoxicating liquor, etc., contrary to the form of

the statute in such case made and provided, and

against the peace and dignity of the United States

of America, for which offense he hath this day been

sentenced by our said Court to pay a fine of $1,-

000.00, a fine of $500.00, and a third fine of five

hundred and no/100 dollars, and to be imprisoned

in the jail of Fremont County, Idaho, until said fine

be paid, and to be there kept for the term of twelve

months, the term herein imposed to commence at the

expiration of the term imposed on Count No. 1,

sentence thereon being to U. S. Penitentiary at

McNeil Island, and to stand committed till this sen-

tence be performed.

A stay of execution of this judgment was granted

to (none).

NOW, THIS IS TO COMMAND YOU, the said

marshal or deputy, to take and keep and safely de-

liver the said defendant into the custody of the

keeper or warden in charge of said prison forewith.

AND THIS IS TO COMMAND YOU, the said

keeper or warden in charge of the said prison, to

receive from the said marshal or deputy the said

defendant, convicted and sentenced as aforesaid, and

him keep and imprison in accordance with said sen-

tence, or till he be otherwise discharged by law.

Hereof fail not at your peril. [6]

WITNESS the Honorable CHARLES C. CAVA-
NAH, Judge of our said court, and the (SEAL)
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thereof affixed at Pocatello, in said district, this

March 30, 1928.

(Signed) W. D. McREYNOLDS,
Clerk.

[Endorsed] : Filed Sept. 4, 1929. [7]

In the District Court of the United States in and

for the District of Idaho, Eastern Division.

March Term, 1928.

No. 1532.

UNITED STATES OF AMERICA
vs.

CLAY ROSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON,
R. O. JONES, JOHN PETERSON, LIN
O'BRIEN, FLOYD JEFFERY, F. O.

BOULE, JACK ROBINSON, JOHN
CAYERHILL, JOSEPH B. BROWN, ROE
GILLESPIE and DOC BORCH,

Defendants.

INDICTMENT.
Charge: Violation Section 37 Penal Code, Con-

spiracy and Sections 3, 21, 25 and 26, Title II

National Prohibition Act and Sections 281, 306

and 307 Title 26 United States Code.

The Grand Jurors of the United States of

America, being first duly empaneled and sworn,

within and for the District of Idaho, sitting in the

Eastern Division of said District, in the name and

by the authority of the United States of America,

upon their oath do find and present

:
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That heretofore, to wit, beginning at a time un-

known to the Grand Jurors, but prior to the 30th

day of December, 1926, and continuously thereafter

to and including the 19th day of March, A. D. 1928,

in Bonneville County, State and District of Idaho,

Eastern Division, and within the jurisdiction of this

court, and elsewhere to the Grand Jurors un-

known, CLAY ROSSELLE, MORGAN NEL-
SON, alias NELS MORGAN, MILTON FLIT-

TON, R. O. JONES, JOHN PETERSON, LIN
O'BRIEN, FLOYD JEFFERY, F. A. BOULE,
JACK ROBINSON, JOHN CAYERHILL,
JOSEPH B. BROWN, ROE GILLESPIE and

DOC BORCH, and divers other persons to the

Grand Jurors unknown, did, wilfully, knowingly, un-

lawfully and feloniously conspire, combine, con-

federate and agree together and among themselves

to commit certain offenses against the United States

of America, to wit, to wilfully, knowingly, unlaw-

fully and feloniously manufacture intoxicating

liquor, to wit, moonshine whiskey, intended and fit

for use as a beverage, and to wilfully, knowingly,

unlawfully and feloniously possess intoxicating li-

quor, to wit: moonshine whiskey, intended and fit

for use as a beverage, and to wilfully, knowingly,

unlawfully and feloniously sell intoxicating liquor,

to wit, moonshine [8] whiskey, intended and fit

for use as a beverage, and to wilfully, knowingly,

unlawfully and feloniously transport intoxicating

liquor, to wit, moonshine whiskey intended and fit

for use as a beverage, and to wilfully, knowingly,

unlawfully, and feloniously possess property de-
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signed and intended for use in the manufacture of

intoxicating liquor, to wit, moonshine whiskey; the

manufacture, possession transportation and sale

thereof and the possession of such properties being

then and there prohibited and unlawful and in

violation of the provisions of an Act of Congress

commonly called and known as the National Pro-

hibition Act, and more in particular as follows

:

That the said defendants, and others to the Grand

Jurors unknown, should purchase and procure in

Idaho Falls, Bonneville County, State and District

aforesaid, and elsewhere to the Grand Jurors un-

known, sugar, molasses, malt syrups, kegs, jugs,

bottles, coils, stills, yeast, and other properties, the

exact description and quantities of which is to the

Grand Jurors unknown, and thereafter to possess

and use the same in the manufacture of intoxi-

cating liquor, to wit, moonshine whiskey; and that

the said defendants and others to the Grand Jurors

unknown, should transport said properties to and

therefrom and therewith manufacture intoxicating

liquor, to wit, moonshine whiskey, at a place about

four miles north of Idaho Falls, in Bonneville

Count}^, State and District aforesaid, on what is

commonly known as the "Boule Island in Snake

Eiver, and at other places to the Grand Jurors un-

known, and that thereafter, and after the said manu-

facture of said intoxicating liquor, to wit, moon-

shine whiskey, the said moonshine whiskey would

be possessed at, and transported from several places

of manufacture to Idaho Falls, in the county of

Bonneville, State and District aforesaid, and to
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other places to the Grand Jurors unknown, where

the said defendants and others to the Grand Jurors

unknown, were to possess, transport and sell at

w^holesale and at retail the said intoxicating liquor,

to wit, moonshine whiskey, to persons to the Grand

Jurors unknown; [9]

That said defendants, and others to the Grand

Jurors unknown, at the several times and places in

that behalf hereinafter mentioned in connection

with their names did do, among other things dones

by said defendants, and said persons to the Grand

Jurors unkno\\Ti, certain acts to effect the object of

said unlawful and felonious conspiracy, confederacy,

combination and agreement that is to say

:

1. CLAY ROSSELLE, on May 2, 1927, at Idaho

Falls, Bonneville County, State and District of

Idaho, did purchase from the Symns Utah Grocery

Company of Idaho Falls, Idaho, thirty one hundred

pound bags of cane sugar.

2. Said CLAY ROSSELLE, on May 13, 1927,

at Idaho Falls, Bonneville County, State and Dis-

trict of Idaho, did purchase from the Symns Utah

Grocery Company of Idaho Falls, Idaho, the follow-

ing items, to wit, twelve one-hundred pound bags of

cane sugar, one case Premier dressing, one case of

two and one-half Del Monte Melba peaches, one case

of two and one-half Del Monte pears, one case of

two and one-half Del Monte sliced pineapple, one

case tall sego milk, four cartons Chesterfield ciga-

rettes.

3. Said CLAY ROSSELLE, on May 16, 1927, at

Idaho Falls, Bonneville County, State and District
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of Idaho, did purchase from the Symns Utah

Grocery Company of Idaho Falls, Idaho, thirty-one

hundred pound bags of cane sugar.

4. Said CLAY ROSSELLE, on June 25, 1927,

at Idaho Falls, BonneviUe County, State and Dis-

trict of Idaho, did purchase from the Symns Utah

Grocery Company of Idaho Falls, Idaho, thirty-one

hundred pound bags of cane sugar.

5. Said CLAY ROSSELLE, on June 23, 1927,

at Idaho Falls, Bonneville County, State and Dis-

trict of Idaho, did purchase from the Idaho Whole-

sale Grocery Company of Idaho Falls, Idaho, the

following items : twenty one hundred pound sacks of

cane sugar, two cases 24/21/2 3-Star Malt Plain, five

cases 6/10 Creole Belle molasses; [10]

6. Said Clay Roselle, on December , 1927, at

Idaho Falls, Bonneville County, State and District

of Idaho, did purchase from the Idaho Wholesale

Grocery Company of Idaho Falls, Idaho, the follow-

ing items: forty one hundred pound sacks of cane

sugar, two rolls of three-inch gum tape.

7. Said CLAY ROSSELLE, on December 19,

1927, at Idaho Falls, Bonneville County, State and

District of Idaho, did purchase the Idaho Whole-

sale Grocery Company of Idaho Falls, Idaho, the

following items: forty one hundred pound sacks of

cane sugar, one five-gallon low temperature glyc-

erine.

8. Said R. 0. JONES and JOHN PETERSON,
on the 10th day of January, 1928, at a place about

four miles north of Idaho Falls, Idaho, on what is
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known as tlie "Boule Island," did have in their

possession about two hundred and twenty gallons of

moonshine whiskey, about thirty-seven hundred

gallons of cane sugar mash and one complete still

of about five hundred gallon capacity.

9. Said JOHN CAVERHILL, on or about the

4th day of January, 1928, at Idaho Falls, Idaho, in

the Havana Cigar Store, did sell four drinks of

certain intoxicating liquor, to wit, moonshine

whiskey.

10. Said MOEGAN NEILSON, alias NELS
MORGAN, on or about the 9th day of Januarj^,

1928, in Idaho Falls, Idaho, at the Havana Cigar

Store, in said town, did sell one pint of certain in-

toxicating liquor, to wit, moonshine whiskey.

11. Said JOSEPH B. BROWN, on or about the

13th day of March, 1928, at Idaho Falls, Idaho, did

sell five drinks of certain intoxicating liquor, to wit,

moonshine whiskey.

12. Said DOC BORCH, on or about the 5th day

of January, 1928, at Idaho Falls, Idaho, did sell two

drinks of certain intoxicating liquor, to wit, moon-

shine whiskey.

13. Said JOHN CAVERHILL, on or about the

4th day of January, 1928, at Idaho Falls, Idaho,

did sell four drinks of certain intoxicating liquor,

to wit, moonshine whiskey.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America. [11]
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COUNT TWO.
And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present:

That heretofore, to wit, on or about the 10th day

of January, A. D., in the County of Bonneville,

State and District of Idaho, Eastern Division and

within the jurisdiction of this court, CLAY ROS-

SELLE, MORGAN NEILSON, alias NELS MOR-
GAN, MILTON FLITTON, R. 0. JONES, JOHN
PETERSON, LIN O'BRIEN, FLOYD JEF-

FERY, F. A. BOULE, JACK ROBINSON,
JOHN CAVERHILL, JOSEPH B. BROWN,
ROE GILLESPIE and DOC BORCH, did, wil-

fully, knowingly, unlawfully and feloniously have

in their possession certain intoxicating liquor con-

taining more than one-half of one per cent of alco-

hol, to wit, about two hundred and twenty gallons

of certain spirituous liquor commonly known as

''moonshine whiskey," the same being designed, in-

tended and fit for use as a beverage, the possession

of same being then and there prohibited and un-

lawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT THREE.

And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present:

That heretofore, to wit: on or about the 10th day

of January, A. D. 1928, in the county of Bonneville,

State and District of Idaho, Eastern Division and
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within the jurisdiction of this court, CLAY EOS-

SELLE, MORGAN NEILSON, alias NELS MOR-
GAN, MILTON FLITTON, R. 0. JONES, JOHN
PETERSON, LIN O'BRIEN, FLOYD JEF-

FERY, F. A. BOULE, JACK ROBINSON, JOHN
CAVERHILL, JOSEPH B. BROWN, ROE GIL-

LESPIE and DOC BORCH, did, wilfully, know-

ingly, unlawfully and feloniously have in their pos-

session property designed for the manufacture of

intoxicating liquor and intended to be used by

them for the manufacture of intoxicating liquor,

to wit, one complete still of about five hundred

gallon capacity, seventeen one hundred pound sacks

of sugar, one hundred pounds of Fleishmann's yeast,

about thirty-seven hundred gallons of sugar mash,

and other properties, the more exact description of

which is to the Grand Jurors unknown, the posses-

sion of the sarae [12] being then and there pro-

hibited and unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT FOUR.
And the Grand Jurors, aforesaid, upon their

oath, as aforesaid, do further find and present:

That heretofore, to wit, on or about the 10th day

of January, A. D. 1928, in the County of Bonne-

ville, State and District of Idaho, Eastern Division

and within the jurisdiction of this court, CLAY
ROSSELLE, MORGON NEILSON, alia^ NELS
MORGAN, MILTON FLITTON, R. O. JONES,
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JOHN PETERSON, LIN O'BRIEN, FLOYD
JEFFERY, F. A. BOULE, JACK ROBINSON,
JOHN CAVERHILL, JOSEPH B. BROWN,
ROE GILLESPIE and DOC BORCH, did, wil-

fully, knowingly, unlawfully and feloniously manu-

facture certain intoxicating liquor containing more

than one-half of one per cent of alcohol, to wit,

certain spirituous liquor commonly known as
'

' moon-

shine whiskey," the exact amomit to the Grand

Jurors unknown, the same being designed, intended

and fit for use as a beverage, the manufacture of

same being then and there prohibited and unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT FIVE.

And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present:

That heretofore, to wit, on or about the 10th day

of January, A. D. 1928, about four miles north of

Idaho Falls, in the county of Bonneville, State

and District of Idaho, Eastern Division and within

the jurisdiction of this court, CLAY ROSSELLE,
MORGAN NEILSON, alias NELS MORGAN,
MILTON FLITTON, R. O. JONES, JOHN
PETERSON, LIN O'BRIEN, FLOYD JEF-

FERY, F. A. BOULE, JACK ROBINSON, JOHN
CAVERHILL, JOSEPH B. BROWN, ROE
GILLESPIE and DOC BORCH did, wilfully,

knowingly, unlawfully and feloniously keep, main-

tain and operate that certain place occupied by
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CLAY EOSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R. O.

JONES, [13] JOHN PETERSON, LIN
O'BRIEN, FLOYD JEFFERY, F. A. BOULE,
JACK ROBINSON, JOHN CAVERHILL, JO-

SEPH B. BROWN, ROE GILLESPIE and

DOC BORCH, and being that certain island lo-

cated about four miles north of Idaho Falls, com-

monly known as the "Boule Island," in Bonneville

County, State and District of Idaho, as a public

and a common nuisance, to wit, as a place where

intoxicating liquor containing more than one-half

of one per cent of alcohol, to wit, certain spirituous

liquor commonly known as "moonshine whiskey,"

the same being designed, intended and fit for use

as a beverage, were sold, manufactured, kept and

bartered, said acts and things herein charged being

then and there prohibited and unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT SIX.

And the Grand Jurors, aforesaid, upon their

oath, as aforesaid, do further find and present;

That heretofore, to wit, on or about the 10th day

of January, A. D. 1928, about four miles north of

Idaho Falls, on what is commonly known as the

"Boule Island," in the county of Bonneville, State

and District of Idaho, Eastern Division and within

the jurisdiction of this court, CLAY ROSSELLE,
MORGAN NEILSON, alias NELS MORGAN,
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MILTON FLITTON, R. O. JONES, JOHN PE-

TERSON, LIN O'BRIEN, FLOYD JEFFERY,
F. A. BOULE, JACK ROBINSON, JOHN CAV-
ERHILL, JOSEPH B. BROWN, ROE GILLES-
PIE, and DOC BORCH, did wilfully, knowingly,

unlawfully and felonious have in their possession

and custody and under their control a still and dis-

tilling apparatus set up, which still and distilling

apparatus was not registered with the Collector of

Internal Revenue of the District in which it was,

to wit, the District of Idaho, as required by law.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America. [14]

COUNT SEVEN.

And the Grand Jurors aforesaid, upon their

oath, as aforesaid, do further find and present:

That heretofore, to wit, on or about the 10th day

of January, A. D. 1928, about four miles north of

Idaho Falls, on what is commonly known as the

"Boule Island," in the county of BonneviUe, State

and District of Idaho, Eastern Division and mthin

the jurisdiction of this court, CLAY ROSSELLE,
MORGAN NEILSON, alias NELS MORGAN,
MILTON FLITTON, R. O. JONES, JOHN PE-
TERSON, LIN O'BRIEN, FLOYD JEFFERY, F.

A. BOULE, JACK ROBINSON, JOHN CAVER-
HILL, JOSEPH B. BROWN, ROE GILLES-
PIE and DOC BORCH, did, wilfully, knowingly,

unlawfully and feloniously carry on the business
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\

of a distiller without having given bond as required !

by law.
\

Contrary to the form of the statute in such case
,

made and provided and against the peace and dig-
i

nity of the United States of America.
J

COUNT EIGHT.
'

And the Grand Jurors, aforesaid, upon their
|

oath, as aforesaid, do further find and present: '•

That heretofore, to wit, on or about the 10th day
;

of January, A. D. 1928, about four miles north of !

Idaho Falls, on what is commonly known as the
\

"Boule Island," in the county of Bomieville, State i

and District of Idaho, Eastern Division and within
I

the jurisdiction of this court, CLAY ROSSELLE,
j

MORGAN NEILSON, alias NELS MORGAN,
|

MILTON FLITTON, R. O. JONES, JOHN PE-
I

TERSON, LIN O'BRIEN, FLOYD JEFFERY,
F. A. BOULE, JACK ROBINSON, JOHN CAV-

\

ERHILL, JOSEPH B. BROWN, ROE GILLES- !

PIE and DOC BORCH did, wilfully, loiowingly,
i

unlawfully and feloniously make and ferment mash

fit for distillation and for the production of spirits

and alcohol on premises other than a distillery duly

authorized according to law, to wit, at a point about
:

four miles north of Idaho Falls, on what is com-
I

monly known as the "Boule Island," in Snake
|

River, in the county of Bonneville, State and Dis-
'

trict of Idaho, Eastern Division and with the ju- I

risdiction of this court, as aforesaid. [15]
|

Contrary to the form of the statute in such case
i
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made and provided and against the peace and dig-

nity of the United States of America.

COUNT NINE.
And the Grand jurors, aforesaid, upon their oaths,

as aforesaid, do further find and present:

That heretofore, to wit, on or about the 4th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

Division and within the jurisdiction of this court,

CLAY ROSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R. O.

JONES, JOHN PETERSON, LIN O'BRIEN,
FLOYD JEFFERY, P. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH,
did, then and there, wilfully, knowingly, unlaw-

fully and feloniously have in their possession cer-

tain intoxicating liquor containing more than one-

half of one per cent of alcohol, to wit, certain

spirituous liquor commonly known as ''moonshine

whiskey," the exact amount being to the Grand

Jurors unknown, the same being designed, intended

and fit for use as a beverage, the possession of same

being then and there by the laws of the United

States prohibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT TEN.

And the Grand Jurors, aforesaid^ upon their oath,

as aforesaid, do further find and present:
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That heretofore, to wit, on or about the 4th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, East-

ern Division and within the jurisdiction of this

court, CLAY ROSSELLE, MORGAN NEILSON,
alias NELS MORGAN, MILTON FLITTON, R.

O. JONES, JOHN PETERSON, LIN O'BRIEN,
FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH,
did, then and there wilfully, knowingly, unlawfully

and feloniously sell a quantity of intoxicating

liquor containing more than one-half of one per cent

[16] of alcohol, to wit, four drinks of a certain

spirituous liquor commonly known as "moonshine

whiskey," the same being designed, intended and

fit for use as a beverage, the sale of same being then

and there by the laws of the United States pro-

hibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT ELEVEN.
And the Grand Jurors, aforesaid, upon their

oath, as aforesaid, do further find and present:

That heretofore, to wit, on or about the 5th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

DiAdsion, and within the jurisdiction of this court,

CLAY ROSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R. O.
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JONES, JOHN PETERSON, LIN O'BRIEN,
FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH
did, then and there, wilfully, knowingly, unlaw-

fully and feloniously have in their possession cer-

tain intoxicating liquor containing more than one-

half of one per cent of alcohol, to wit, certain spir-

ituous liquor commonly known as ''moonshine whis-

key," the exact adout being to the Grand Jurors

unknown, the same being designed, intended and fit

for use as a beverage, the possession of the same

being then and there by the laws of the United

States prohibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT TWELVE.
And the Grand Jurors, aforesaid, upon their

oath as aforesaid, do further find and present:

That heretofore, to wit, on or about the 5th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

Division and within the jurisdiction of this court,

CLAY ROSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R.

O. JONES, JOHN PETERSON, LIN [17]

O'BRIEN, FLOYD JEFFERY, F. A. BOULE,
JACK ROBINSON, JOHN CAVERHILL, JO-

SEPH B. BROWN, ROE GILLESPIE and DOC
BORCH, did, then and there, wilfully, knowingly.
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unlawfully and feloniously sell a quantity of in-

toxicating liquor containing more than one-half of

one per cent of alcohol, to wit, two drinks of a cer-

tain spirituous liquor commonly known as "moon-

shine whiskey," the same being designed, intended

and fit for use as a beverage, the sale of same being

then and there by the laws of the United States

prohibited and made unla'w^ul.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT THIRTEEN.
And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present:

That heretofore, to wit, on or about the 9th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

Division, and within the jurisdiction of this court,

CLAY R0S8ELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R.

O. JONES, JOHN PETERSON, LIN O'BRIEN,
FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH,
did, then and there, wilfully, knowingly, unlaw-

fully and feloniously have in their possession cer-

tain intoxicating liquor containing more than one-

half of one per cent of alcohol, to wit, one pint

of certain spirituous liquor commonly known as

"moonshine whiskey," the same being designed,

intended and fit for use as a beverage, the pos-



F. M. Breshears. 25

session of same being then and there by the laws of

the United States prohibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America. [18]

COUNT FOURTEEN.
And the Grand Jurors, aforesaid, upon their

oath, as aforesaid, do further find and present:

That heretofore, to wit, on or about the 9th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

Division and within the jurisdiction of this

court, CLAY ROSSELLE, MORGAN NEILSON,
alias NELS MORGAN, MILTON FLITTON, R.

O. JONES, JOHN PETERSON, LIN O'BRIEN,

FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH
did, then and there, wilfully, knowingly, unlaw-

fully and feloniously sell a quantity of intoxicating

liquor containing more than one-half of one per

cent of alcohol, to wit, one pint of a certain spir-

ituous commonly known as '^moonshine whis-

key," the same being designed, intended and fit

for use as a beverage, the sale of same being then

and there by the laws of the United States pro-

hibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nitv of the United States of America.
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COUNT FIFTEEN.
And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present

:

That heretofore, to wit, on or about the 9th day

of January, A. D. 1928, at Idaho Falls, in the

county of Bonneville, State and District of Idaho,

Eastern Division and within the jurisdiction of this

court, CLAY ROSSELLE, MORGAN NEILSON,
alias NELS MORGAN, MILTON FLITTON, R.

O. JONES, JOHN PETERSON, LIN O'BRIEN,
FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH
did, then and there wilfully, knowingly, unlawfully

and feloniously have in their possession certain in-

toxicating liquor containing more than one-half of

one per cent of alcohol, to wit, one pint of certain

spirituous liquor commonly known as "moonshine

whiskey," the same being designed, intended and fit

for use as a beverage, the possession of same being

then and there by the laws of the United States

prohibited and made unlawful. [19]

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT SIXTEEN.

And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present:

That heretofore, to wit, on or about the 9th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern
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Division and within the jnrisdiction of this court,

CLAY ROSSELLE, MORGAN NEILSON, alias

XELS MORGAN, MILTON FLITTON, R. O.

JONES, JOHN PETERSON, LIN O'BRIEN,

FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH
did, then and there, wilfully, knowingly, imlawfully

and feloniously sell a quantity of intoxicating liquor

containing more than one-half of one per cent of al-

cohol, to wit, one pint of a certain spirituous liquor

connnonly know as "moonshine whiskey,'' the same

being designed, intended and fit for use as beverage,

the sale of same being then and there by the laws

of the L'nited States prohibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT SEVENTEEN.
And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present:

That heretofore, to wit, on or about the 13th day

of March, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

Division and within the jurisdiction of this court,

CLAY ROSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R. O.

JONES, JOHN PETERSON, LIN O'BRIEN,

FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH,
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did, then and there, wilfully, knowingly, unlawfully

and feloniously have in their possession certain in-

toxicating liquor containing more than one-half

of one per cent of alcohol, to wit, certain spirituous

liquor commonly known as "moonshine whiskey,"

the exact amount being to the Grand Jurors un-

known, the same being designed, intended and

[20] tit for use as a beverage, the possession of sale

being then and there by the laws of the United

States prohibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT EIGHTEEN.
And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further tind and present:

That heretofore, to wit, on or about the 13th day

of March, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

Division and within the jurisdiction of this court,

CLAY ROSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R. O.

JONES, JOHN PETERSON, LIN O'BRIEN,

FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVER HILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH,
did, then and there, wilfully, knowingly, unlawfully

and feloniously sell a quantity of intoxicating liquor

containing more than one-half of one per cent of

alcohol, to wit, four drinks of a certain spirituous

liquor commonly known as "moonshine whiskey,"
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the same being designed, intended and fit for use

as a beverage, the sale of same being then and there

by the laws of the United States prohibited and

made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT NINETEEN.
And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present

:

That heretofore, to wit, on or about the 13th day

of March, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, East-

ern Division and within the jurisdiction of this

court CLAY ROSSELLE, MORGAN NEILSON,
alias NELS MORGAN, MILTON FLITTON,
R. O. JONES, JOHN PETERSON, LIN
O'BRIEN, FLOYD JEFFERY, F. A. BOULE,
JACK ROBINSON, JOHN CAVERHILL,
JOSEPH B. BROWN, ROE GILLESPIE and

DOC BORCH, did, then and there, wilfully, know-

ingly, unlawfully and feloniously sell a quantity of

[21] intoxicating liquor containing more than one-

'half of one per cent of alcohol, to wit, five drinks

of a certain spirituous liquor commonly known as

*' moonshine whiskey," the same being designed, in-

tended and fit for use as a beverage, the sale of same

being then and there by the laws of the United

States prohibited and made unlawful.

Contrary to the form of the statute in such case
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made and provided and against the peace and dig-

nity of the United States of America.

COUNT TWENTY.
And the Grand Jurors, aforesaid, upon their

oath, as aforesaid, do further find and present

:

That heretofore, to wit, on or about the 13th day

of March, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, East-

em Division and within the jurisdiction of this

court, CLAY EOSSELLE, MORGAN NEILSON,
alias NELS MORGAN, MILTON FLITTON, R. O.

JONES, JOHN PETERSON, LIN O'BRIEN,
FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH,
did, then and there, wilfully, knowingly, unlawfully

and feloniously keep, maintain and operate that

certain place occupied by CLAY ROSSELLE,
MORGAN NEILSON, alias NELS MORGAN,
MILTON FLITTON, R. O. JONES, JOHN
PETERSON, LIN O'BRIEN, FLOYD JEF-

FERY, F. A. BOULE, JACK ROBINSON, JOHN
CAVERHILL, JOSEPH B. BROWN, ROE GIL-

LESPIE and DOC BORCH, being that certain

place known as the Havana Cigar Store, located at

Idaho Falls, County of Bonneville, State and Dis-

trict of Idaho, as a public and common nuisance,

to wit, as a place where intoxicating liquor contain-

ing more than one-half of one per cent of alcohol,

to wit, certain spirituous liquor commonly known as

"Moonshine whiskey," the same being designed, in-
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tended and fit for use as a beverage, were sold,

manufactured, kept and bartered, said acts and

things herein charged being then and there pro-

hibited and unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America. [22]

H. E. RAY,
United States Attorney for the District of Idaho.

JAMES JUST,
Foreman of the United States Grand Jury.

Witnesses examined before the Grand Jury in

the above case:

Ruth Bybee. Edward A. Elg.

J. T. Bump. W. J. Edmunds,

Paul A. French. Stanley Mulberry.

D. H. Clyne. E. E. McGinness.

Harris C. Weaver. Richard Lyon.

Claude Davis. Chas. J. Coughlin.

Myrtle Ferguson. Robert Owen.

Charles Gregor. John T. Wing.

Albert Flitton. Jack M. Claskey.

Walter McEntire. C. O. Dreger.

Thos. C. McDonough. Kenneth McKinzie.

R. W. Dyer. Paul D. Armour.

B. A. Myers. Roy Hain.

Jerry Thornton.

[Endorsed] : U. S. District Court. The United

States of America vs. Clay Rosselle, Morgan Neil-

son, alias Nels Morgan, Milton, Flitton, R. O. Jones,

John Peterson, Lin O'Brien, Floyd Jeffery, F. A.

Boule, Jack Robinson, John Caverhill, Joseph B.
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Brown, Roe Gillespie and Doc Borch, Defendants.

Indictment. Charge: Vio. Sec. 37, P. C, Con-

spiracy—and Sees. 3, 21, 25 and 26, Title II,

N. P. A., and Sees. 281, 306 and 307, Title 26, U. S.

Code. H. E. Ray, U. S. Attorney.

A true bill.

JAMES JUST,
Foreman.

Presented by the foreman in open court and filed

in the presence of the Grand Jury, Mar. 20, 1928.

W. D. McREYNOLDS,
Clerk.

United States of America,

District of Idaho,—ss

:

I, W. D. McReynolds, Clerk of the United States

District Court for the District of Idaho, do hereby

certify that the foregoing copy of indictment in

the case of United States vs. Clay Rosselle et al.,

No. 1532, has been by me compared with the origi-

nal, and that it is a correct transcript therefrom

and of the whole of such original, as the same ap-

pears of record and on file at my office and in my
custody.

IN TESTIMONY WHEREOF, I have set my
hand and affixed the seal of said Court in said

District this 3d day of June, 1929.

[Seal] W. D. McREYNOLDS,
Clerk.

By M. Frandeni,

Deputy. [23]

Aforesaid certified copy of Indictment endorsed

as follows:
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Defts. Ex. "A." Cause No. 8099. Filed in the

U. S. District Court, Western District of Washing-

ton, Southern Division. August 26, 1929. Ed. M.

Lakin, Clerk. [24]

[Title of Court and Cause,]

OEDER DENYING WRIT.

The petition herein having been presented to

the Court, and the Court having considered the

same, together with the additional petition verified

'by Clay Roselle, and the judgment and two commit-

ments attached thereto and the certified copy of

the indictment, as the same has heretofore been

filed in a prior application for this writ referred to

in the petition; and it further appearing to the

above-entitled court that the petitioner herein is

temporarily within the jurisdiction of the above-

entitled court and is now in the custody of the

United States Marshal for Idaho, en route to the

District of Idaho under commitment from said

District Court as stated in the petition; and it fur-

ther appearing that this Court ought not upon the

record grant the petitioner's application for Writ

since petitioner has opportunity for full relief of

any grievance in his home jurisdiction, before the

Court issuing the commitment; now, therefore, it

is hereby

ORDERED AND ADJUDGED that said petition

be and the same is hereby denied.

IT IS FURTHER ORDERED that an exception

be allowed the petitioner herein.
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Done in open court this 4 day of September, 1929.

JEREMIAH NETERER,
Judge.

OK.—TOM DeWOLFE,
Asst. U. S. Atty.

[Endorsed] : Filed Sept. 4, 1929. [25]

[Title of Court and Cause.]

NOTICE AND PETITION FOR APPEAL.

Comes now the petitioner, and gives notice that

he appeals to the Circuit Court of Appeals from the

decision of this Court denying the writ herein.

Comes now the petitioner and prays the Court

that this appeal be allowed.

HENRY CLAY AGNEW,
Attorney for Petitioner.

Copy reed.

DeWOLFE,
Asst. U. S. Atty.

[Endorsed] : Filed Sept. 5, 1929. [26]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

Upon considering notice and petition of the peti-

tioner herein and being otherwise fully informed

in the premises,

—
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IT IS ORDERED, that the appeal of the peti-

tioner herein be and the same is hereby allowed, and

that the citation may issue.

Done in open court, this 5th day of September,

A. D. 1929.

JEREMIAH NETERER,
Judge.

OK.—TOM DeWOLFE,
Asst. U. S. Atty.

[Endorsed] : Filed Sept. 5, 1929. [27]

[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States to John Doe,

Assistant United States Marshal, District of

Idaho, and to His Attorney, Anthony Savage,

United States Attorney, GREETING:
You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth District, at San Francisco,

California, within thirty days from the date hereof,

pursuant to an appeal filed in the Clerk's office

in the above-entitled cause, to show cause, if any

there be, why the judgment mentioned in said notice

of appeal should not be corrected and speedy justice

done the parties in that behalf.
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WITNESS, the Honorable JEREMIAH NET-
ERER, Judge of the above-entitled court, this 5

day of September, 1929.

JEREMIAH NETERER,
District Judge.

Attest: ED. M. LAKIN,
Clerk of the District Court of the United States

for the Western District of Washington.

Service of the within citation on appeal acknowl-

edged this 5th day of September, A. D. 1929.

DeWOLFE,
Asst. United States Attorney. [28]

[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Comes now the petitioner herein, and in support

of his petition herein for an appeal, submits that

manifest errors were committed in that judgment

of the Court rendered the 4th day of September,

1929, in the above-entitled cause, in this:

1. That the Court erred in refusing to consider

the merits of said petition.

2. That the Court erred in holding that the facts

stated in said petition were insufficient to justify

the issuance of the writ.

HENRY CLAY AGNEW,
Attorney for Petitioner.
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Copy reed.

DEWOLFE,
Asst. U. S. Atty.

[Endorsed] : Filed Sept. 5, 1929. [29]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

Comes now the appellant, and requests that the

Clerk prepare a transcript of the following papers

on appeal

:

1. Petition for writ, together with exhibits at-

tached.

2. A copy of the certified copy of the indictment,

placed on file as exhibit in cause No. 8099,

and referred to in the order of the Court.

3. Order denying writ.

4. Notice of appeal, petition for appeal, order al-

lowing appeal, and citation on appeal.

5. Assignment of error.

HENRY CLAY AGNEW,
Attorney for Appellant.

[Endorsed] : Filed Sept. 5, 1929. [30]
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[Title of Court.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed. M. Lakin, Clerk of the United States Dis-

trict Court for the Western District of Washington,

do hereby certify and return that the foregoing

pages, numbered from one to thirty inclusive, con-

stitute a full, true and correct copy and transcript

of the record and proceedings in the case of in the

matter of the petition of Clay Rosselle, by his next

friend, Henry Clay Agnew, for a writ of habeas

corpus, in Cause No. 8104, in said District Court,

as required by praecipe of counsel filed and shown

herein, and as the same remain of record and on

file in the office of said District Court.

I further certify that I hereto attach and trans-

mit the original citation in said cause with accep-

tance of service thereon.

I further certify that the following is a full, true

and correct statement of all expenses, costs, fees

and charges incurred and paid in my office on be-

half of appellant and petitioner herein, for making

the record, certificate and return to the United

States Circuit Court of Appeals, in the above-en-

titled cause, to wit

:
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Clerk's Fees for making record and

return, (71 fols. ® 15^ each) . . . $10.65

Certificate 50

Appeal 5.00

Attest my hand and the seal of said District Court

at Tacoma in said District, this 7th day of Septem-

ber, 1929.

[Seal] ED. M. LAKIN,
Clerk. [31]

[Endorsed] : No. 5940. United States Circuit

Court of Appeals for the Ninth Circuit. Clay Ros-

elle, by His Next Friend, Henry Clay Agnew, for

a Writ of Habeas Corpus, Appellant, vs. F. M.

Breshears, as United States Marshal for the Dis-

trict of Idaho, Appellee. Transcript of Record.

Upon Appeal from the United States District Court

for the Western District of Washington, Southern

Division.

Filed September 10, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.





No. 5940

3n tlje Winitth States

Circuit Court of Appeals!

jFor tfje J^inti) Circuit

CLAY ROSELLE, by His Next Friend, HENRY CLAY
AGNEW, for a Writ of Habeas Corpus,

Appellant,

vs.

F. M. BRESHEARS, as United States Marshal for the

District of Idaho,

Appellee.

UPON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE WESTERN

DISTRICT OF WASHINGTON,
SOUTHERN DIVISION

Brief of Appellant

SEP 17.1929

Paul R O^rien
Clerk

HENRY CLAY AGNEW
of Seattle, Wash.

Attorney for Appellant.

MARTIN a DICKSON, PRINTERS







CASES AND STATUTES CITED
Page

In Re Bonner, 38 L. ed., Page 149 4

In Re Mills, 135 U. S. 263 4

Dimmick vs. Thompkins, 194 U. S. 540, 48 L. ed., 1110 4

Graham vs. Weeks, 138 U. S. 461, 33d ed., 1051 8

Thompson vs. United States, 202 Fed. 346 5

Thompson vs. United States, 204 Fed. 973 6

Section 5541 of Rev. Stat 4

Section 5543 Rev. Stat 6



No. 5940

in tlje Winitth States

Circuit Court of Appeals;

jTor ti)e i^intf) Circuit

CLAY ROSELLE, by His Next Friend, HENRY CLAY
AGNEW, for a Writ of Habeas Corpus,

Appellant,

vs.

F. M. BRESHEARS, as United States Marshal for the

District of Idaho,

Appellee.

UPON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE WESTERN

DISTRICT OF WASHINGTON,
SOUTHERN DIVISION

Brief of Appellant

STATEMENT OF FACTS
Appellant appeals from an Order denying a petition

for a writ of Habeas Corpus upon its first presentation

to the Court. The facts as shown by the jDetition will

not be disputed, and were not disputed before said

Court, either by the respondent or by the United States

District Attorney, who at that time appeared to resist

the application.



Appellant was confined in the United States District

Court for tlie Eastern District of Idaho, upon an in-

dictment 'containing twenty counts. (Printed Record,

J). 9.) Count I charged conspiracy to violate the Na-

tional Prohibition Act by maintaining a still in the

district, and the manufacture and sale of its products

at the same place. As overt acts it was charged in the

conspiracy that appellant had maintained this still and

manufactured liquor and mash, and sold the liquor as

well as maintaining a nuisance in so doing.

Counts II to XX of the indictment, inclusive,

charged the consummated offenses described in the

overt acts alleged in Count I. It charged separate sales

of liquor, possession of liquor, nuisance, manufacture

and distilling without bond, at the time and on the

dates set forth in the overt acts of the conspiracy count.

Defendant, having plead Guilty to this indictment,

was sentenced by the Court to serve a sentence on

Count I of the indictment of twenty months at McNeil's

Island Penitentiary, and to pay a fine. (Printed Rec-

ord, p. 4.) On Counts II to XX of the indictment vari-

ous sentences of six months each were imposed, some

to run concurrently and some to run cumulatively, and

all of them to conmience after the termination of the

sentence under Count I; and all of them to be served

in 'county jails in Idaho.



Upon said judgment, two commitments were issued,

one to the penitentiary and one to the United States

Marshal for imprisonment on Counts II to XX.

(Printed Record, pp. 5 and 6.) Apj)ellant was then com-

mitted to McNeil 's Island Penitentiary and served the

sentence in Count I.

Upon com23letion of the service of said sentence and

after his release from the same the petitioner was taken

into custody of the United States Marshal in the juris-

diction of the District Court for the Western District

of Washington, Southern Division, and held by said

Marshal solely by virtue of the second commitment for

confinement in the county jails in Idaho. While in said

custody, appellant presented this petition for a writ,

setting out all the foregoing facts, together with copies

of the judgment and commitments, and a certified copy

of the indictment. This petition was presented to Judge

Jeremiah Neterer on the 4th day of September, 1929,

and was at first refused on the ground that the petition

was verified only by the attorney for the petitioner.

The verification of the appellant having been secured,

and a duplicate petition refiled, the matter was again

presented to the Court and the Court denied the writ,

after hearing arguments for the petitioner and for the

respondent, the United States Marshal.



POINTS AND AUTHORITIES
Section 5541 R. S. provides in substanee that in

every case where any person convicted of an offense or

offenses against the United States is sentenced to im-

prisonment for longer than a year, the Court by which

the sentence is passed may order the same to be exe-

cuted in the penitentiary. This statute has been con-

strued by the Supreme Court in several cases: In re

Mills, 135 U. S. 263, and the case of In re Bonner, 151

U. S. 242, 38 L. Ed. 139-149 ; in these cases defendants

in criminal 'cases had been sentenced upon SEPAR-

ATE indictments to serve a term of one year in the

penitentiary upon one indictment, and to serve a term

of six months in the penitentiary upon another indict-

ment. Habeas Corpus was granted for the reason that

under this statute the Court exceeded its power in send-

ing the defendants to the penitentiary where the terms

were for not more than one year, and where the sen-

tences were on separate indictments.

The statute was later construed in the case of Dim-

mick vs. Thompkins, 194 U. S. 540, L. Ed. 1110. In this

case a different situation was presented. The defen-

dant had been convicted on Count I of presenting a

false claim to the government and in Count II of using

public moneys for a purpose not authorized. The Court

had sentenced the defendant to serve a single sentence



of two years in a penitentiary. It was contended that

since two separate and distinct counts charging separ-

ate offenses were involved, that the sentence was a sen-

tence of one year on each, and therefore void, for the

reason that it should have been in a county jail. The

Supreme Court held that where there was a sentence

on a SINGLE indictment, that although it involved

more than one count of offenses that were technically

separate and distinct, that it should be regarded as a

separate sentence, and if over one year, should be

served in the penitentiary. In this case, the Mills case

and the Bonner case were distinguished for the reason

that in those cases the separate sentences were on sep-

arate indictments.

In passing upon the matter, the Court used some

language which is particularly applicable to this prob-

lem;

''Although for SOME PURPOSES the differ-

ent counts in an indictment may be regarded as so

far separate as to be in effect two different indict-

ments, yet it is not true necessarily and in all

cases."

Following this decision, the District Court for Cali-

fornia, in the case of United States vs. Thompson, 202

Fed. 346, passed upon a similar situation. The defen-

dant here had been convicted of two separate and dis-

tinct offenses arising out of the same transaction and



set forth in two separate counts of the same indictment.

He had been sentenced to serve a term at McNeil's

Island P-enitentiary of one year on Count I and of six

months on Count III. He contended that the sentence

was illegal in that it could not be at a penitentiary for

the reason that neither sentence was over one year. The

District Judge, in his opinion, stated the law to be

:

"Judgment and sentence in a criminal case

designating different and consecutive periods of

imprisonment on different counts of the same in-

dictment does not constitute different and separ-

ate sentences for each period, but a single sentence

for the aggregate period."

In Thompson vs. United States, 204 Fed. 973, the

Circuit Court for this circuit, in an opinion written by

Judge Gilbert, aiBrmed this doctrine, and held that the

sentence was in legal effect a single sentence of eighteen

months, and was therefore properly swerved in the

PENITENTIARY.

Under Section 5543, R. S., a prisoner under a sen-

tence or sentences is given a deduction in proportion

to the length of his sentence for good conduct. The

statute uses the language

:

"When a prisoner has two or more sentences

the aggregate of his several sentences shall be a

basis upon which his deduction shall be estimated.
'

'

In the instant case, if the judgment of the Court is

sustained as to sentences, his deduction rate would be



six days per month as opposed to seven ; in other words,

by splitting a sentence, a Court would have the power

to deprive a defendant of good-conduct credit.

The statute also provides (36 Stat. 7) :

"Any prisoner .... who is confined in execu-

tion of the judgment of such conviction in any
U. S. penitentiary or prison for a definite term OR
TERMS of over one year .... who has served one-

third of THE TOTAL OF SUCH TERM OR
TERMS for which he was sentenced, may be re-

leased on parole as hereinafter provided."

If the Court sustains the sentence to two plaices of

confinement on the same indictment, it will be noted

that the defendant is robbed of all parole rights on the

later portions of his sentence.

Under the statute (R. S. 5540-5542) the Court has

been held to have no power to sentence any man to the

penitentiary on a sentence of one year or less, and by

the same interpretation it would naturally follow that

a sentence of greater than one year would be equally

void, if it was not a penitentiary sentence. {In Re Bon-

ner, supra.)

Since the Supreme Court of the United States in

the Dimmick case, and this Court in the TJiompson

case, held that the different consecutive periods of im-

prisonment on the counts of ONE indictment "consti-

tute a single sentence" for the aggregate period, it



therefore follows that a Court has no power to divide

the sentence as to the place it is to be served. There

are several statutory rights that a convicted person

would be deprived of if a sentence like this would be

sustained. First, he would be deprived of good-conduct

"credit. Second, he would be deprived of parole rights

;

and third, he would be compelled to serve several

thirty-day periods in different institutions and take

several pauj^er's oaths in order to satisfy the sentence

as to the fines on each count. In the case of Graham vs.

Weeks, 138 U. S. 461, 33 L. Ed. 1051, the Supreme

Court said:

"As a general rule a judgment rendered in a
criminal case must conform strictly to the statute,

and any variation from its provisions, either in

the character or the extent of the pimshment in-

flicted, renders the judgment absolutely void."

Since the statute provides that a sentence of over

one year shall be served in a penitentiary, and since

several terms under the several counts of an indictment

have been already construed to be a single sentence,

therefore the only enforceable portion of this sentence

is the portion upon which a penitentiary sentence was

given. Since this has already been executed by the pe-

titioner, his further confinement on this judgment

would be illegal.



It is interesting to note that this 'construction al-

ready has universal recognition by the Federal Courts.

No such sentence as this has ever before been given in

any criminal case in the United States.

It is therefore respectfully submitted that the writ

of habeas corpus should issue herein.

HENRY CLAY AONEW
Attorney for Appellant.
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STATEMENT OF FACTS

The Appellant in this case filed a petition for an

order to show cause in which he asked the United

States District Court to cite F. M. Breshears, United

States Marshal for the District of Idaho, to appear



oil' a day certain to show cause why a Writ of Habeas

Corpus should not issue commanding the said F. M.

Breshears to bring before the Court the body of one

Clay Roselle, whom, the petition alleges, was in the

custody of the said United States Marshal. (Tr. 1-3.)

The District Court denied Roselle's application for

order to show cause and a writ, on the ground that it

w^ould obstruct justice, for the reason that the peti-

tioner, Roselle, was in the custody of the United States

Marshal for Idaho at the time the writ was denied,

enroute to the District of Idaho, under commitment

from the District Court of Idaho, as stated in the peti-

tion for the Writ; and for the further reason that

Roselle had full relief in his home jurisdiction. (Tr.

33.)

Counsel for the defendant have filed with Paul P.

O'Brien, Clerk of this Court, an affidavit, which has

been served upon counsel for the petitioner, signed by

Tom DeWolfe, Assistant United States Attorney for

the Western District of Washington, and which alleges

that Roselle is now in the custody of the United States

Marshal for the District of Idaho, serving a sentence,

as evidenced by commitment referred to in the petition

for Writ herein (Tr. 2) ; it being further alleged in



said affidavit that neither Roselle, the petitioner, nor

Breshears, the United States Marshal for the District

of Idaho, to whom the requested Writ would be direct-

ed if this action were reversed, are not now within the

jurisdiction of the United States District Court for the

Western District of Washington, and alleging affirma-

tively that both said persons are now within the juris-

diction of the United States District Court for the Dis-

trict of Idaho.

Appellant's brief, on pages 2 and 3, correctly sets

forth the state of the record in the case at bar.

It is the Government's contention:

First : That the appeal should be dismissed here-

in, inasmuch as Roselle is not now within the jurisdic-

tion of the United States District Court for the West-

ern District of Washington, nor is F. M. Breshears,

the person to whom the requested Writ must be di-

rected, within the jurisdiction of said court. If this

action is reversed the United States District Court for

the Western District of Washington would be without

power to grant the relief prayed for.

Second: It is further the contention of the Gov-

ernment that the sentence imposed by District Judge



Cavanah is valid and that it is perfectly proper, in an

Indictment of this kind, to make the defendant serve

the sentence on the conspiracy count in the peniten-

tiary and the sentence on the balance of the counts, to

commence at the expiration of the penitentiary term,

to be served in the custody of the United States Mar-

shal in a penal institution in the State of Idaho.

ARGUMENT

The affidavit of Tom DeWolfe, Assistant United

States Attorney for the Western District of Washing-

ton, alleges that neither Roselle, nor the person to

whom the Writ in this case would be directed, are now

within the jurisdiction of this court. It is elementary

that a Writ of Habeas Corpus cannot run outside of

the District in which it is issued and that the same is

invalid if it is directed to a person who is located out-

side of the limits of the jurisdiction of said court, and

is coextensive only with the limits of said jurisdiction.

Ex parte Yee Hick Ho, 33 Fed. (2d) 360

(D. C. Cal.).



In ex parte Gouyet, 175 Fed. 230, District Judge

Bean stated as follows:

"It is proper to remark, however, in view of

the point made by the District Attorney, that it

is doubtful whether the Court has jurisdiction in

the premises. The Supreme Court and the Circuit

and District Courts of the United States and the

several justices and judges thereof, are given
power within their respective jurisdictions to

issue Writs of Habeas Corpus for the purpose of

an inquiry into the cause of the restraint of lib-

erty in certain specific instances.

U. S. R. S. Sec. 751, 752. 753.

"The power thus conferred is expressly re-

stricted to the territorial jurisdiction of the court

to which the application is made.

The general holding is that the Circuit and
District Courts of the United States have no
power or authority to issue a Writ of Habeas Cor-

pus to be sent out of their respective jurisdictions.

Church on Habeas Corpus, Sec. 108.

In re Boles, 48 Fed. 75.

Ex parte Kenyon, 14 Fed. Cases 353.

In re Bickley, 3 Fed Cases 332.

"Although I am advised that Judge Landis
of the District of Illinois has discharged prison-

ers confined in the Leavenworth Prison, probably

on the theory that the Court imposing the sen-

tence has jurisdiction to inquire on habeas corpus

into the validity thereof."



It is, therefore, apparent that the question in the

instant case is a moot question and one which this

court should not take cognizance of. If this court re-

versed the judgment and order of the lower court

denying the writ, the proceedings would still be futile,

for ,according to the above mentioned decisions. Dis-

trict Judge Neterer would now be powerless to issue

a Writ of Habeas Corpus as requested. As the only-

questions in this case are moot questions, the appeal

should be dismissed and the appellee herein respect-

fully prays that this court enter an order to that effect.

In Smyth v. Asphalt Belt R. R. Co., 12 Fed. (2d)

14 it was held that where the appeal from a decree

dismissing an injunction suit presented only a moot

question the issues before the court of appeals would

not be determined.

To this same effect see Texas & Northern R. R.

Co. V. North Side Belt R. R. Co., 16 Fed. (2d) 782.

In Heitmuller v. Stokes, 256 U. S. 360, it was

held that the Supreme Court of the United States will

not pass upon the merits of a writ of error sued out to

review a judgment in an action to recover the posses-

sion of real estate, where, pending review, the plain-



tiff has parted with title to the premises, so that no

controversy remains, except as to costs.

It was further held in said case that the fact that

the question involved was a moot one, not appearing

on the record might be proved by extrinsic evidence.

This the Government has done in the instant case by

filing the affidavit as hereinbefore mentioned.

In the Heitmuller case Mr. Justice Day in his

opinion stated as follows:

"As the action was brought to recover the

possession of real estate, and as the defendant in

error has, pending review in this court, sold it,

we agree with the contention that the case has
become moot. The plaintiff in error, so far as the

record discloses, is in possession, and the defen-

dant in error having sold and conveyed the prop-

erty, a judgment, if in his favor, v/ill not give

him possession of the premises. It has been often

held that this court will not decide moot cases.

The rule was stated in Mills v. Green, 159 U. S.

651, 653, 40 L. ed. 293, 294, 16 Sup. Ct. Rep. 132:

"The duty of this court, as of every other

judicial tribunal, is to decide actual controversies

by a judgment which can be carried into effect,

and not to give opinions upon moot questions or

abstract propositions, or to declare principles or

rules of law which cannot affect the matter in

issue in the case before it. It necessarily follows

that when, pending an appeal from the judgment
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of a lower court, and without any fault of the

defendant, an event occurs which renders it im-
possible for this court, if it should decide the case

j

in favor of the plaintiff, to grant him any effec-
\

tual relief whatever, the court will not proceed
j

to a formal judgment, but will dismiss the appeal.
And such fact, when not appearing on the rec-

ord, may be proved by extrinsic evidence. ,

Lord V. Veazie, 8 How. 251, 12 L. ed. 1607; I

California v. Sari Pablo & T. R. Co., 149 U. S.

308, 37 L. ed. 747, 13 Sup. Ct. Rep. 876.

See also United States v. Hamburg-Ameri-
I

kanische Packetfahrt - Actien Gesell-

schaft, 239 U. S. 466, 476, 60 L. ed. 387, '

391, 36 Sup. Ct. Rep. 212 and cases

cited.
j

"Where no controversy remains except as to :

costs, this court will not pass upon the merits.

Paper Bag Mach. Cases, 105 U. S. 766, 772,
26 L. ed. 959, 961."

\

I

With reference to the case on the merits, it is the

contention of the Government that the different counts

in the Indictment on which the petitioner was sen- i

tenced constitute several and individual crimes and

that the prisoner could properly be incarcerated on
I

some of the counts in the penitentiary and on the
|

others in the county jail in Idaho. It is clear that the

sentence imposed by the court is not an indefinite one.
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In ex parte Lamar, 214: Fed. 160, the Court of

Appeals for the Second Circuit held that a sentence of

a defendant by a Federal Judge to a State institution

to commence after the expiration of the defendant's

Federal sentence in a federal penitentiary, which he

was at that time serving, was not indefinite. In its

opinion in the Lamar case the court states as follows:

"Is the sentence which was imposed by
Judge Cushman definite and certain? Is it such
as a defendant may readily understand and be

capable of performing? I think all that is found
in the commitment paper must be read and ap-

plied. Servitude in the United States Penitentiary

at Atlanta did not answer the requirement to

serve one year in Mercer County jail in New Jer-

sey. The petitioner could not serve the term fixed

for Mercer County jail until after he finished his

term at Atlanta, Ga. The criminal minutes bear

out the indorsement at the bottom of the commit-
ment paper. It is there clearly expressed that the

judge fixed the commencement of service after

the expiration of Lamar's term at Atlanta. No
authority supports the claim that Judge Cushman
was prohibited from fixing the date of the com-

mencement of this term to such future date. To
hold otherwise would be making a mockery of the

law, and to stultify the course of justice."

In Thompson v. U. S., 204 Fed. 973, the Court of

Appeals for this circuit held that where the accused

was convicted in two counts of violating the Mann
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Act and was sentenced to 12 months imprisonment on

the first count and to 6 months imprisonment on the

second count, to run consecutively, the two sentences,

in legal contemplation, were but a single sentence for

18 months, and hence the court was authorized to re-

quire that the term be served in a penitentiary. The

Court, on pages 975 and 976, in the Thompson case

quoted from the case of Dimmick v. Tompkins, 194

U. S. 540, wherein that court stated

:

''Although for some purposes the different

counts in an Indictment may be regarded as so

far separated as to be, in fact, two different In-

dictments, yet it is not true necessarily and in all

cases."

And after quoting from the Supreme Courtis opinion

in the Dimmick case, this court stated that the first

count of the Indictment charging the appellant with

transportation, and the second count charging with

aiding and assisting, by procuring a ticket for the vic-

tim, were, in fact, one crime and that a single sen-

tence was proper.

However, the case at bar is readily distinguish-

able from the Thompson case, inasmuch as the count

on which the petitioner was sentenced to the peniten-
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tiary at McNeil Island was a conspiracy count. The

remaining counts, on which the prisoner was sen-

tenced to the State institution in Idaho, were substan-

tive counts of "possession of property designed for

manufacture of liquor"; "manufacture of liquor";

"maintenance of a nuisance" ; "possession of unregis-

tered still" and "sale," all of which counts charged

separate crimes and are, in contemplation of law, to

be considered as separate charges.

This court has frequently held that a conspiracy

to commit a crime is a different offense from the

crime that is the object of the conspiracy.

U. S. V. Anderson, 31 Fed. (2d) 436, 9th

C. C. A.

To the same effect see Perry v. U. S., 18 Fed. (2d)

477 in which it was held that the crime of conspiracy,

and the substantive crimes of which the conspiracy

was the object, which were charged in different counts

of the Indictment, are separate crimes and consecutive

sentences may properly be imposed for violation of the

same.
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See also, Biddle v. Wilmot, 14 Fed. (2d) 505.

U. S. V. Daugherty, 269 U. S. 360.

In Alvarado v. United States, 9 Fed. (2d) 385,

(9th C. C. A.) it was held that judgment and sen-

tence imposing consecutive terms of imprisonment

was not defective.

In Rice v. U. S., 7 Fed. (2d) 319 (9th C. C. A.)

it was held that consecutive sentences might properly

be imposed by a District Judge. Circuit Judge Mc-

Camant speaking for the court stated:

"It is well settled that a defendant convicted

of more than one violation of federal law may be

sentenced to two or more terms of imprisonment,
these terms to follow each other. It is held that

in such a case the court may impose a single sen-

tence of imprisonment for a term in excess of

that provided by statute for any one of the

offenses but not exceeding the aggregate period

authorized for all of the offenses."

In re: De Bara, 179 U. S. 316;

Neely v, U. S., 2 Fed (2d) 849;

Feigin v. U. S., 3 Fed. (2d) 866.

"This proceeding is a collateral attack on the

judgment of a court of general jurisdiction. The
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question raised is highly technical, and the doc-
trine announced in the reported cases cited by
appellant should not be extended. It appears, from
Judge Partridge's opinion in the instant case,

that the form of judgment used in this case is the
form that has been used in the District Court for
the Northern District of California from the
earliest times, in cases in which it was the opin-
ion of the court that the sentences should be
served consecutively. So far as the books disclose,

this is the first time any one has contended that
a judgment in this form calls for the service of
two terms of imprisonment concurrently. The ac-

quiescence of the bar in the construction placed
by the District Court on the language used is con-
firmatory of the correctness of the views above
announced.''

It will be seen in the Rice case that the bar for

the Northern District of California had from the earli-

est times approved sentences imposed in the manner

specified in that case and that it had never been ques-

tioned until Rice took an appeal from the judgment

imposed. As stated by Circuit Judge Dietrich at the

time of argument in the above entitled action, the

same situation exists with reference to the instant case

and the type of sentence imposed in this case has long

been used in the District of Idaho and has never here-

tofore been questioned.
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It is respectfully submitted that the appeal here-

in should be dismissed and the appellee so prays. But

in the event that the same is not dismissed, and this

court determines this matter on the merits, it is sub-

mitted that the order of the lower court denying the

Writ should be affirmed.

Respectfully submitted,

Anthony Savage,
United States Attorney.

Tom DeWolfe,
Assistant United States Attorney.
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